United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


ys 
PCW wie batt 
al 


Dy 


VAL ei ine Pe 





a “ih WANN 


mi! y 
aN et atic Sonera 
fo ala ey ontrnbons 
v/ FL? . 


No. 


pon 


PETITION. FOR REVIEW OF ORDERS-OF 


: " 


yi v y 
EN Tan! 


Weave ae het hy! 
ARO Rte Lc Re ae Pe a 
ah is ’ ; \s » ed 

aia id 








(i) 


QUESTIONS PRESENTED 


(1) Whether the Commission's refusal to delete the mandatory 


multiplex requirement of its Rules, insofar as such refusal was based 


on a conclusion that functional music operations, including that carried 
onby appellant, are not "broadcasting" within the meaning of Section 
3(0) of the Communications Act, was arbitrary and unsupported by the 


language of the Act; 


(2) Whether the Commission could terminate appellant's 
authority to transmit functional music programs on a simplex basis 


without affording appellant an evidentiary hearing. 
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ARGUMENT: 


i, The Commission's Multiplex Requirement Is Arbitrarily 
Based Upon The Unsupportable Conclusion That WFMF' 
Subscription Service Is Not "Broadcasting" Within The 
Meaning Of Section 3(0) Of The Communications Act. 


a. WFMF's subscription service constitutes “broad- 
casting. ” C6 Ges Syl kg 


Even if WFMF's subscription service is not broad- 
casting, the Commission still had power to author- 
ize it, . : : . 


The Commission Could Not Terminate Appellant's 
Authorization Nor Require Conversion To Multiple xing 
Without First Holding A Hearing. Si wie ote Ge 


a. Section 316(a) requires such a hearing, 


b. Section 303(f) required a hearing before WFMF's 
long-continued subscription music service could 
be shifted to a multiplex subcarrier frequency, 


Section 30%b) guaranteed a hearing on appellant's 
renewal application before conversion to a multi- 
plex system could be required, . . . , 


d. A hearing would not be a waste of time; there are 
disputed issues of fact. . ee We oes 
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JURISDICTIONAL STATEMENT 


This case involves both an appeal from, and a petition for review 


of, actions of the Federal Communications Commission. 
The appeal is taken from the following actions of the Commission: 


(1) Anorder released March 4, 1958 and effective March 15, 
1958, which modified, without hearing, the regular license held by 
appellant to operate FM station WFMF in Chicago, Illinois (R.965-968). 
- The modification of license was brought about by the application to WFMF 
_ of a new rule of the Commission terminating the station's authority to 
broadcast a subscription music service on its present carrier frequency. 
- To continue this service on WFMF under the new rule, appellant must 
install new transmitting equipment utilizing a different transmission 
system (*multiplex'’ system) in which the service would be transmitted 
on an inferior subcarrier frequency at reduced power. The appeal from 
this order is based on Section 402(b)(5) of the Communications Act of 
1934, as amended. [48 Stat. 1093, as amended, 47 U.S.C. Sec. 402(b)(5). | 


(2) An order evidenced by a letter dated February 27, 1958, re- 
turning, without hearing, appellant's application for renewal of its special 
license to continue broadcasting its subscription radio service on the 
Same carrier frequency using the same equipment and transmission sys- 
tem ("simplex'" system) as are now in use (R.964). The appeal from 
this order is based on Section 402(b)(2) of the Communications Act of 
1934, as amended [48 Stat.1093, as amended, 47 U.S.C. Sec. 402(b)(2) ]. 


The petition for review seeks review of the following actions of 


the Commission: 


(3) A Report and Order released December 11, 1957, which (a) 
denied modification of the rule requiring a change in WFMF's transmis- 
sion system from "simplex" to "multiplex", and (b) denied waiver of the 
rule to permit WFMF to continue in operation with its present simplex 
transmission system, at least until technically acceptable equipment for 
the new multiplex system became available and could be installed (R.912- 
915). 
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(4) A Memorandum Opinion and Order released on March 4, 1958 


which (a) denied reconsideration of the decision described in subpara- 
graph (3) above, and (b) denied any hearing or oral argument before the 
rule requiring adoption of the new multiplex transmission system be- 
came effective to WFMF (R.965-968). 


The petition for review was filed pursuant to Section 402(a) of the 
Communications Act of 1934, as amended. [48 Stat.926, as amended, 47 
U.S.C. Sec. 402(a)], and Section 2 of the Judicial Review Act of 1950 
[64 Stat. 1129, as amended, 5 U.S.C. Sec. 1032. ] 


STATEMENT OF THE CASE 


a. Background. Appellant : is the licensee of FM broadcast 
station WFMF, Chicago. Since 1949, WFMF has carried on, with 
authorization from the Commission, a subscription radio music ser- 
vice with what is known as a "simplex" transmission system. The actions 
of the Commission challenged here require WFMF to terminate this 
service unless it installs a "multiplex" transmission system in which 
the service would be shifted from the main carrier frequency on which 


it is now broadcast to an inferior subcarrier frequency. 


Frequency modulation broadcasting (FM), which developed fairly 
late in radio technology, provides a method of transmitting radio pro- 
grams with less interference and greater fidelity than is possible with 
amplitude modulation (AM). : Because FM came later than AM, and be- 
cause the receivers in the hands of the public when FM was first authori- 
zed could not receive FM, FM stations have had serious financial diffi- 
culties getting started. Although 1,020 commercial FM authorizations 
were outstanding in 1948, the number had fallen to 546 by 1956, rising 
only slightly to 561 in 1957. 


For convenience, Functional Music, Inc. will be referred to herein only as 
"appellant" although it is an "appellant" in one of the above-entitled cases, and 
a "petitioner" in the other. 

4 Encyclopedia Britannica 212 (1952). 

FCC, 23rd Annual Report 115 (For Fiscal Year 1957). 





4 


Most FM stations simply duplicate the programming of their AM 
counterparts and the combined operation receives little if any revenue 
| attributable solely to FM. : A few FM stations have attempted to provide 
programming different than that already available on an AM Station. 
- Most of those that have been successful in doing so have specialized in 
the broadcasting of music. According to the Commission, recent re- 
vived interest in FM is attributable in large part to the success of 


music stations 2 


WFMF is such an FM Station. Since 1949 it has specialized in 
music programs, attempting to secure economic support for these pro- 
grams from two sources. First, like most other stations, it receives 
revenues from sponsors who desire to have their advertising messages 
heard by the listening audience (R. 774, 749, 753, 770). Second, unlike 
most other stations, it receives revenues from subcribers who want 
WFMF's music heard in their offices, restaurants, factories, schools, 

_ hospitals, stores or homes (R. 749, 766). With these two sources of 
revenue, WFMF'Ss operations finally began making a small profit in 1954 
(R. 770). The station has also achieved success in attracting an audience. 
A 1955 survey showed WFMF to be the most popular FM-only station and 
the fifth most popular of all stations in the Chicago area during evening 
hours (R. 772-773). 


WFMF's subscribers are induced to make payments for a service 
which anyone with an FM setican hear primarily because, on a subscriber's 
set, the commercials and other announcements are deleted by a special 
electronic device (R. 213). The station transmits an inaudible signal, 
colloquially known as a "'beep", just before an announcement is to be 
made (R.60, 213). On regular sets, this beep has no effect. On special 
sets held by subscribers, however, the beep actuates a device which 


turns the set off so that the announcement cannot be heard.” Thus, the 
- roadcast Financial Data--1955, FCC Pub. Not. 39663, 


e, e.g., Fina 
Table 7 (Dec. 27, 1956). 
2 FCC, 23rd Annual Report 4 (For Fiscal Year 1957). 

3 One customer, not itself a subscriber, uses the beep to amplify certain announce- 
ments which are heard in a chain of grocery stores (R. 60). 
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subscriber receives music uninterrupted by any announcements. The 
result is the same as if the subscribers had employed a boy to turn the 


‘ ‘ 1 
receiver off every time an announcement was to be broadcast. 


This system is called operation on a "simplex basis utilizing super- 
audible signals. . ." (R.825). "Simplex" transmission means simply 
the broadcasting of one program at a time per channel. It is the ordinary 


method of transmission used by most radio broadcasting stations. 


The actions of the Commission of which review is here sought re- 
quire appellant to terminate its subscription music service on a simplex 
basis, and to convert to the "multiplex" system of transmission if the 


service is to be continued. 'Multiplex" transmission means "the simul- 


Behe. : eect ' 2 
taneous transmission of two or more signals within a single channel". 


Under the Commission's multiplex rules, the main carrier frequency-- 
the same frequency as used in the simplex system--carries one program 
(R. 597-598; 607). A subcarrier frequency which cannot be received on 


most ordinary sets carries another program (R. 597-598, 600, 607). 


The Commission's multiplex rules contemplate that the background 
music subscription service will be broadcast on the subcarrier which 
cannot be received by the public.° Because much less of the station's 
power would be allocated to the subcarrier on which the subcription 
music service is transmitted, the present range of the service would be 
cut roughly in half (R.908-910, 922). Twenty to forty percent of WFMF's 
subscribers would be cut off as well as all its large non-subscribing 
audience for which many sponsors pay (R. 939-940, 600, 770, 774). Appel- 
lant estimates that all its profits would be eliminated as a result (R.939- 
940). 

: WFMF's subscription service is quite different from another technique for sup- 
plementing FM station revenues--transit broadcasting. There the public appetite 


for music is utilized to subject the public as a "captive" audience riding on busses 
and trolleys to commercial messages. 

2 Sec. 3. 310(i) of the Commission's Rules, contained in an appendix hereto. 

3 These rules appear in an appendix. According to the Commission, the "functional 
music program would be carried on a 'subcarrier' frequency, while the normal FM 
broadcast would be carried on the 'main carrier’ frequency. '' FCC "Opposition to 
Motion for Preliminary Injunction" filed in this case on March 21,1958, p.3, note 3. 
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Bb. Proceedings below. WFMF has carried on its subscription 
music service with authority from the Commission since 1949. (See 
infra, pp. 23-28 ) On December 3, 1953, the Commission issued a 
notice proposing rules to govern FM subscription music operations. 
The Commission proposed to continue such operations on either a sim- 
plex or a multiplex basis at the station's option (R. 277, 283-284). In 
this notice, the Commission took the position that such operations were 
not "broadcasting" under Section 3(0) of the Communications Act because 
they were not "intended to be received by the public" within the meaning 
of that section (R. 280-281). The Commission held that because such 
operations were not "broadcasting", they could not be authorized as the 
: principal program service on a frequency allocated for regular "broad- 
cast" uses. For this reason, the Commission concluded that they could 


only be permitted as a subsidiary service--subsidiary to some other 


program service broadcast by the station (R. 282). 


On March 22, 1955, the Commission issued a Report and Order 

- adopting the substance of the proposals it had issued earlier, except 

_ that after a one-year period, multiplexing was to be mandatory rather 
than optional (R. 589). The Commission described its interpretation of 

_ the word "broadcasting" in Section 3(0) of the Communications Act as the 


"touchstone" of the rule changes it was proposing (R. 589). 


Appellant did not oppose the adoption of the mandatory multiplexing 
requirement at the time because of its belief that the Commission would 
not require conversion to multiplexing until technically acceptable equip- 
- ment became available (R.379, 506, 509, 758). The Commission in fact 
did extend the date for conversion several times because Suitable equip- 


~ ment was not yet generally available (R. 854, 886-887). 


Not satisfied with the state of the multiplex art, appellant filed a 
petition in November of 1957 to amend the rules to permit the optional 
use of either the multiplex or simplex system (R. 889). In the alter- 

- native, appellant requested a waiver of the multiplex rules for WFMF, 


at least until suitable equipment became available (Ibid.). Appellant 
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argued that a subscription music service constituted "broadcasting", 


that the Commission had power to authorize simplex transmissions 
whether or not such a service was "broadcasting"; and that no multiplex 
equipment suitable for WFMF's operations had yet been produced. The 
Commission, by a Report and Order issued on December 11, 1957, ad- 
hered to its interpretation of the word "broadcasting" and denied appel- 
lant's petition stating: ''The only alternative to multiplexing would be a 
complete bar of functional music in the FM broadcasting band." (R. 913) 
The Commission, however, extended the date when the multiplex require- 


ment was to become effective to March 1, 1958. 


Appellant then filed a petition for reconsideration of the Commis- 
sion's December 11, 1957 decision (R.916). Appellant asked that the 
mandatory multiplexing requirement be eliminated; that the Commission 
grant appellant a hearing pursuant to Section 316(a) of the Communica- 
tions Act before modifying appellant's regular license by imposing a 
multiplexing condition which the license did not then contain; and that 
the Commission afford oral argument to appellant on the petition. Ap- 
pellant represented, in an affidavit by its president, Maurice Rosenfield, 
that existing multiplex equipment was so unsuited to WFMF's operations 
that the station would have to cease its subscription music service rather 


than convert to multiplexing (R. 938-941). 


On March 4, 1958, the Commission released a Memorandum Opin- 
ion and Order denying the petition for reconsideration (including the re- 
quests for oral argument and evidentiary hearing) by a three-to-one 
vote, Chairman Doerfer dissenting (R. 965). A few days earlier it had 
denied, without hearing, appellant's application for renewal of its special 


license for simplex subscription operations (R. 964). 


The effect of these orders was to terminate WFMF's simplex 


authority for functional music operations on March 15,1958. Had these 
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orders not been stayed pending appeal, : appellant's station would have 
been required to go off the air without any hearing whatever. 


STATUTES AND REGULATIONS INVOLVED 


The several provisions of the Communications Act and the Com- 


mission's Rules are set out in an appendix. 


STATEMENT OF POINTS 


1. The two premises which formed the basis for the Commis- 
Ssion's mandatory multiplex rule and its application to WFMF are both 
unsupportable; 

First, contrary to the Commission's conclusion, WFMF's sub- 
Scription music service is "broadcasting" because it is "intended to be 
received by the public" within the meaning of Section 3(0) of the Com- 
munications Act. 

Second, even if the service were not broadcasting, the Commis- 
sion would nevertheless have power under the Communications Act to 


authorize WFMF to continue in operation on a simplex basis. 


2. The Commission could not terminate WFMF's long-held sim- 
_ plex authorization, or shift the frequency of WFMF's long-continued 
Subscription service, without first holding a hearing. Such a hearing 
was required by Sections 303(f), 309(b) and 316(a) of the Communica- 
- tions Act. 


SUMMARY OF ARGUMENT 


1. Since 1949, appellant's FM station, WFMF, has broadcast a 
subscription music service in Chicago using an ordinary simplex trans- 
mission system. The Commission's actions, of which review is here 


sought, require WFMF to terminate this service unless it installs a 


On March 14,1958, the Commission stayed the effectiveness dthe multiplexing 
requirement of Section 3.293 of its rules as applied to WFMF pending action by 
this Court on appellant's motion for preliminary injunction. On March 28, 1958, 
this Court issued a stay until final determination of these cases. 
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multiplex transmission system in which the service would be shifted 


from the main carrier frequency to an inferior subcarrier frequency. 


The required shift in frequency results from rule-making pro- 
ceedings premised upon an erroneous interpretation of the word "broad- 
casting" in Section 3(0) of the Communications Act. The Commission 
held that appellant's subscription music service was not "broadcasting", 
and that the service therefore could not be authorized on the FM broad- 


cast band on a regular basis without a general frequency reallocation. 


"Broadcasting" is defined in Section 3(0) of the Act as the "dis- 


semination of radio communications intended to be received by the pub- 


lic. . . ''. (Emphasis added) The Commission read the word "primarily" 


into the Act before the word "intended" and then concluded that appellant's 
Subscription music service was not "broadcasting" because it was not 


"primarily intended to be received by the public." 


As a matter of fact, appellant intends all of its programs to be 
received by the public at home and receives revenues from advertisers 
because they are; these programs can be received on any ordinary FM 
set and are very popular with the Chicago listening public. Moreover, 
it is also the general public which listens to the programs in subscribers' 
establishments. Even if no home audience existed, it would still be the 
“public” for whom appellant's programs were "intended.'' The Commis- 
Sion's determination, made without hearing, that appellant's service 
was not intended to be received by the public is therefore clearly errone- 
ous. And, even if the service were not "broadcasting, '"' the Commission 
nevertheless had power to authorize it on a regular basis on the FM 
broadcast band without any frequency reallocation. Indeed, the Com- 
mission in fact did So in 1949, 1952 and 1955 when it renewed appellant's 


licenses on a regular basis. 


2. The Commission's actions require WFMF to terminate its 
subscription service unless it installs a multiplex transmission system 


in which the service would be shifted from the main carrier frequency 
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to an inferior subcarrier frequency. These actions were taken without 
any hearing whatever. Appellant is thus in the position of a station 

operator whose station has been shifted, without hearing, to a substan- 
tially inferior frequency--so inferior, in fact, that the operator can no 


longer operate profitably. 


Under the Communications Act, the frequency of an operating 

station may not be shifted without a hearing during which the station 

_ may continue to operate on the old frequency. If the Commission pro- 
poses to shift the frequency during the license period, the shift consti- 
tutes a modification of license under Section 316(a) of the Act, anda 
hearing must be held before it becomes effective. If the Commission 

_ proposes to shift the frequency at the end of a license period, the station 
may nevertheless file an application for renewal of license on the old 
frequency.[ (Sec. 307(d)] Section 309(b) provides that no such application 


may be denied without a hearing. Moreover, the old license must be 


continued in effect during that hearing. [Sec. 307(d) ] 


Thus, whether the frequency shift is to take place during the 

_ license period or after its expiration, a hearing must be held in either 

| case before the shift becomes effective. This is clear not only from the 
cited provisions of the Act applicable to the two different types of cases 

_ but also from Section 303(f) which applies to both types. Section 303(f) 
provides that "changes in the frequencies. . . of any station, shall not 
be made without the consent of the station, unless, after a public hearing," 

the Commission finds that the public interest would be served thereby. 
(Emphasis added) Thus, the frequency of an operating station may not 
be shifted without a hearing under the Communications Act. Indeed, 
where, as here, an existing business must be terminated, due process 


requires no less. 


In this case, the Commission, without a hearing, ordered appel- 
_lant to terminate its subscription music service unless it shifted the 
service to a new and inferior frequency. It denied appellant's claim to 


a hearing under Section 316(a) on the ground that appellant's license for 
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the old frequency had expired and was therefore not modified by a re- 


quired shift of the service to a new frequency. It denied appellant's 


claim to a hearing under Section 309(b) m an application for renewal of 
license for the old frequency on the ground that that frequency was no 
longer available for appellant's subscription service. Thus, if the de- 
cision stands, the Commission has changed the frequency of appellant's 
subscription service without the public hearing demanded by Sections 
303(f), 316(a), 309(b), and due process. These provisions clearly re- 
quire the Commission to hold a hearing at some stage in the proceedings 


before a frequency is changed. 


ARGUMENT 
I. 
THE COMMISSION'S MULTIPLEX REQUIREMENT IS 
ARBITRARILY BASED UPON THE UNSUPPORTABLE 


CONCLUSION THAT WFMF'S SUBSCRIPTION SERVICE 
IS NOT "BROADCASTING" WITHIN THE MEANING OF 


SECTION 3(0) OF THE COMMUNICATIONS ACT. 

The Commission's multiplex requirement is based upon two pre- 
mises: First, that WFMF's subscription music service is not "broad- 
casting” because it is not "intended to be received by the public" within 
the meaning of Section 3(0) of the Communications Act; and second, that 
the Commission has no power to authorize simplex stations to carry such 
a 'non-broadcast" service on a regular basis in the FM broadcast band 
without reallocating that band to non-broadcast uses. Both these pre- 


mises are without foundation. 


In its Notice of Proposed Rulemaking issued on December 31, 1953, 


the Commission stated (R. 280-281): 


"The fundamental issue presented is whether functional 

music operations constitute 'broadcasting' as defined in 

Section 3(0) of the Communications Act and may be pro- 

perly transmitted by a station licensed to provide a 

broadcast service. On the basis of data available to the 

Commission, it is our view that operations having the 

basic characteristics outlined above are not broadcast- 

ing within the meaning of Section 3(0) of the Act + because 
"q That section provides: ‘Broadcasting’ means the dissemination of radio com- 
munications intended to be received by the public, directly or by the intermediary 
of relay stations." 
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they do not appear ‘intended to be received by the 
public.'" (Emphasis added) 


In the Commission's Report and Order adopting the multiplex sys- 


tem, it adhered to this interpretation of Section 3(0), calling it the "touch- 


stone of the rule changes proposed." Referring to the language from 


the Notice already quoted, the Commission said (Ibid. ): 


". , .We there recognized that the functional music 
operator has no objection to and indeed, probably desires 
the reception of his transmissions by the general public in 
addition to the special places primarily involved. But as 
demonstrated by the format adopted and apparently the sta- 
tion's source of revenues, the service directed to the special 
points or subscribers would clearly appear to be the key to 
the overall operation. . . .It is our view that the operation -- 
insofar as the programming is directed to the special interests 
of the industrial, mercantile, transportation, or other sub- 
scribers and is not primarily intended for reception by the 
general public -- must be characterized as predominantly 
non-broadcast in nature. The fact that a large portion of 
these transmissions -- including most of the program ma- 
terial -- may be received by the general public on home re- 
ceivers as an incidental by-product of the primary intent of 
the transmissions does not change this rationale." 2 
(Emphasis added) 


Commissioner Doerfer filed a persuasive dissenting opinion show- 
ing that the only real difference between the "broadcasting" service pro- 
vided for the general public by most stations and the "non-broadcasting" 
service provided to subscribers by subscription music stations was the 


_ deletion of commercials andother announcements. He said: 


> 
Report and Order issued March 22, 1955, par. 2-3, R.589 (emphasis added). 
- The Commission recognized later in the opinion that "simplex transmissions 
are intended to be received at least incidentally by the general public. '(R. 600) 
(Emphasis added) But it nevertheless held in the paragraph quoted in the text 


above that these transmissions were not "intended to be received by the public" 
- within the meaning of Section 3(0) of the Act. 


: Report and Order, supra, R.605. (Emphasis added) 
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"| |The Commission's finding that functional 
music programming is not intended for general public 
reception ignores the fact that such programs are re- 
ceivable by the public and, in fact, large segments 
thereof listen to the programs with receivers on which 
the supersonic tone has no effect... I submit that the 
mere fact that a station employs a supersonic tone 
effective only to a small percentage of listener-customers 
who wish it and pay for it, does not mean that the pro- 
grams are not intended for public reception. Actually 
the broadcaster intends all of the public to receive all of 
his programs. He merely has found a small portion of — 
the public actually receiving such programs (the sub- 
scribers), such as stores, hotels, restaurants, factories, 
etc., willing to have equipment installed which will 'beep 
out’, by a supersonic tone, certain announcements." 


In November of 1957, when appellant and a number of other sta- 
tions urged that the Commission reconsider its interpretation of Sec- 
tion 3(0) and amend its Rules to permit optional use of either the sim- 
plex or the multiplex system, the Commission refused to doso (R. 
912). The Commission gave no real reconsideration to the problems 
faced by multiplex operators, but relied almost entirely on its 1955 
Report. It described the rationale of that Report as follows (R. 913): 


"The Commission Stated ... that since functional 

music is not broadcasting and conversion or reallocation 

of the FM band was not intended, the only alternative to 

multiplexing would be a complete bar of functional music 

in the FM broadcasting band." 

Thus, the essence of the Commission's conclusion was that a 
subscription music service was not "broadcasting" and the Commission 
therefore had no power to authorize it regularly on a simplex basis in 


the FM broadcast band. 


Appellant's petition for reconsideration of this decision was de- 
nied, by a three-to-one vote with Chairman Doerfer dissenting. 
(Memorandum Opinion and Order released March 4, 1958, R.965). 

In this, its most recent opinion, the Commission made the preposterous 
statement (R. 967) that its 1955 decision 
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"was not based on an interpretation of Section 
3(0) of the Act -- we did not conclude that we 
were without authority to authorize functional 
music operations on regular broadcast channels. 
. . .' (Emphasis added) 


This is just not accurate, as the earlier quotations show. More- 


over, in the same 1958 opinion, the Commission recqgnized that its multi- 
plex requirement was based on the proposition that ''we did not consider 
functional music to be broadcasting. . ."' (R.967) The Commission 

said (R. 967): 


"(W je emphasized throughout the Report and Order 
[of 1955] that in our view it was essential to preserve the 
FM frequencies for the FM broadcast service and since 
we did not consider functional music to be broadcasting 
and did not intend or propose to reallocate the FM band 
to a non-broadcast use, we were authorizing functional 
music operations as an adjunct to the regular FM broad- 
cast."' (Emphasis the Commission's. ) 


The Commission has thus clearly held that it has no power to issue 
a regular authorization for a subscription music service on a simplex 
basis because such an operation is not "broadcasting" within the mean- 
ing of Section 3(0) of the Act. According to Chairman Doerfer's dis- 
sent, quoted supra, p. 13, the only significant difference between a Sub- 
scription music station and other stations is that the former deletes its 
commercials and other announcements on subscribers' sets, and the 
latter does not. Thus, under the Commission's decision, the use of an 


electronic device to eliminate commercials on subscribers’ sets changes 


See also the following: 

''. . . [T]he only alternative to such a proposal [multiplexing], in view of our 
determination that the operations are non-broadcast in nature and that no reallo- 
cation of the FM band should be effected, would be cessation of such operation. "' 
(Report and Order of March 22,1955, R.595, emphasis added. ) 

"We have concluded that functional music operations are non-broadcast in 
nature. . .This conclusion ... requires that we deny the request of WWDC for 
modification to permit unrestricted functional music operation on a simplex basis... 
Anything more than this could be accomplished only by a reallocation of the FM 
band which we are not here proposing. The only alternative to this action, as we 
noted in our Report and Order, would be the complete cessation of functional music 
operations. "" (Memorandum Opinion and Order released June 3,1955, R. 777, em- 
phasis added. ) 
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programs consisting of "background music interspersed with brief 


' 1 | ; 
news, weather or time announcements" from broadcasting (which the 


home audience may listen to) to non-broadcasting (which the multiplex 
system prevents the ordinary home audience from listening to). The 
public interest which requires such solicitude for commercials is un- 
known to appellant. 
a. WFMF's subscription service constitutes 'broad- 
casting." 

WFMF's programs are "intended to be received by the public"’ 
within the meaning of Section 3(0) whether the "public" is listening at 
home or in a subscriber's establishment. To reach the opposite con- 
clusion, the Commission necessarily divided the audience into two 
parts: That listening on ordinary home sets and that listening on sub- 
scribers' sets. The Commission then held that the programs were in- 
tended primarily for the sub8cribing audience and "not primarily" for 
the home audience (R. 590). This was wholly arbitrary because, in the 
first place, the audience in subscribers' establishments is the “public.” 
In the second place, WFMF's programs are also intended to be received 
by the home audience as is shown conclusively by the station's solicita- 


tion of sponsors for commercial announcements to be heard in homes. 


First. The Commission held that the programs of subscription 
music stations were specialized to meet the "special interests" of 
select groups of industrial and commercial subscribers (R.590). The 
Commission found that subscription services were "of a non-broadcast 
nature, being mainly directed to specific establishments or points and 
the listeners contained therein and not to the general public." (R. 281) 
One gets the picture from this language of a station transmitting special 
messages to the employees of a commercial subscriber, such as a radio 
dispatching station used by a taxicab owner to give instructions to his 


cab drivers. 


1 
This is the Commission's own description of the programming generally 


used by subscription music operators (R. 281). 
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This picture is wholly inaccurate. No subscriber to WFMF's 

_ service uses the station's service to send special messages to his 
employees; he uses it to provide a pleasing musical environment for 
-members of the general public who happen to be waiting in his office, 
bank, or hotel lobby, lying abed in his hospital, studying in his school, 
eating in his restaurant, working in his factory or shopping in his store 
(R. 755, 766). Indeed, a 1951 estimate indicates that over 800, 000 mem- 
bers of the public per week have an opportunity to hear WFMF's pro- 

| grams in such establishments (R. 66). That these programs are popular 
is clear from an audience survey showing WFMF to be the most popular 
| FM-only station and the fifth most popular of all Chicago stations, AM 
or FM, during evening hours (R. 772-773). 


WFMF's programs are undeniably intended for reception by mem- 
| bers of the public in subscribers’ establishments. Section 3(0) makes 
no distinction whatever between members of the public at home and those 
away from home. Yet this is exactly the distinction the Commission has 
made here, and it has given Section 3(0) as the basis for this distinction. 
The language "intended to be received by the public" will not support such 
a distinction; the public is the public whether at home or in hotels, 
restaurants, etc. + 


Insofar as the Commission's decision is based on a conception 


_that background music programs are specialized to suit the demands of 


particular commercial subscribers and not the tastes of the general pub- 
lic, it is clearly arbitrary. Just as any other station, WFMF attempts 
_to provide programs for general public consumption. Indeed, individual 
Subscribers play a much smaller role in the planning of WFMF'S pro- 


grams than advertisers do in planning the programs of many broadcast 


- The rendition of a musical composition in a restaurant or hotel is 
clearly a performance of the work "publicly" within the meaning of the 
copyright laws. E.g., Buck v. Jewell-LaSalle Realty Co., 283 U.S.191 (1931); 
Herbert v. Shanley Co., 242 U.S. 591 (1917); SESAC v. New York Hotel Statler 
Co., 19 F. Supp. 1 (S.D.N.Y. 1937). 





1 
stations. 


That WFMF's programs are specialized in the sense that they are 
predominantly music is also of no consequence. The Commission recog- 
nizes the important function played by the ordinary broadcasting station 
which aims at a particular audience by catering to its specialized tastes. 
With no suggestion that such specialization changes a Station's programs 


from broadcasting to non-broadcasting, the Commission has stated: 


"In metropolitan areas where the listener has his 
choice of several stations, balanced service to listeners 
can be achieved either by means of a balanced program 
structure for each station or by means of a number of 
comparatively specialized stations which, considered 
together, offer a balanced service to the community. In 
New York City, a considerable degree of specialization 
on the part of particular stations has already arisen-- 
one station featuring a preponderance of classical music, 
another a preponderance of dance music, etc. With the 
larger number of stations which FM will make possible, 
such specialization may arise in other cities." 


The same situation has arisen in Chicago. As appellant told the 


Commission: 


". . . Station WFMF is one of fourteen FM Stations 
operating in Chicago and Cook County. To the best of our 
knowledge and information, of the thirteen stations other 
than WFMF, four utilize duplicate broadcasting of their 
companion AM facilities throughout the entire broadcast 
period, one utilizes part duplicate and part independent 


. As the Commission has said of the commercial programs of regular broad- 
cast stations: 


"The commercial program, paid for and in many instances also selected, 
written, casted and produced by advertisers and advertising agencies, is the 
staple fare of American listening. '' Public Service Responsibility of Broadcast 
Licensees, Report by FCC, p.12 (1946); see also Network Broadcasting, Report 
by the Network Study Staff to the Network Study Committee, FCC, pp. 38-40 (1957). 
Raymond Rubicam, a founder of the Young and Rubicam advertising agency, from 
which he retired in 1938, has this to say: 

"Radio broadcasting as conducted in the United States has come nowhere 
near serving the American people as well as it ought to have served them. Iam 
convinced that a large part of the reason lies in the domination of radio by the ad- 
vertiser. ... The advertiser began paying for the public's radio because at the time 
that broadcasting started there seemed no way of collecting from listeners for the 
programs they selected.'"' Saturday Review of Literature (Nov. 3, 1951). 


2 Public Service Responsibility of Broadcast Licensees, Report by FCC, 
p- 13 (1946). 


. 
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programming, two are educational stations, one is a 

religious station, two are good music Stations, two are 

foreign language stations, and one programs primarily 

for grocery stores. Out of approximately nineteen 

standard broadcast stations operating in the Chicago 

area, six of these stations alone follow an almost iden- 

tical.music and news format. All of these stations ob- 

viously tailor their program formats somewhat for a 

specialized segment of the audience." (R. 754-755) 

Specialization in programming to meet the needs of subscribers 
or any other group is not a distinction between broadcasting and non- 
_ broadcasting. As the Commission said in another context, "While 
_ particular subscription programs might have a special appeal to some 
segment of the potential audience, this is equally true of a substantial 
portion of the programming now transmitted by broadcast stations." 


FCC Comments on H.R. 6431, FCC Mimeo. No. 5937 (May 6, 1954). 


Second. Even if the "public' referred to in Section 3(0) is limited 
to the home audience, appellant nevertheless intends to serve that audi- 
| ence. This intention would seem to be conclusively shown by appellant's 

_ solicitation and receipt of revenues from advertisers for broadcasting 


commercial announcements directed at the home audience (R. 753, 770, 


1 
774). All WFMF's programs and commercials can be received on any 


ordinary FM set (R. 61, 748,924). The station is, during evening hours, 
the most popular FM-only station and the fifth most popular of all 
Chicago stations with the home audience, according to an audience sur- 
_ vey (R. 772-773). Under these circumstances, it seems undeniable that 
the station's programs are intended for the home audience as well as 


for the subscribers' audiences. 


Third. In the last analysis, this case raises an issue of subscrip- 
~ tion broadcasting which is of much greater importance than the case it- 
self. The issue is whether the stations which are supported by sub- 


scription revenues rather than advertising sponsorship are "broadcasting" 


I ; ; 

In 1954, WFMF's first year of profitable operation, its revenues from the 
sale of spot announcements to advertising sponsors formed the difference between 
profit and loss (R. 770). 
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and may be authorized by the Commission. 


Unlike most radio stations, WFMF is supported in part by sub- 
scription revenues and this fact seems to have influenced the Commis- 
sion's decision. (R. 281,590). However, in a series of other pronounce- 
ments involving subscription radio and television, the Commission has 
held that the payment for service by subscribers is consistent with the 
definition of "broadcasting". In re Muzak, 8 FCC 581 (1941); FCC Com- 
ments on H.R. 6431, FCC Mimeo. No. 5937 (May 6, 1954); First Report 
on Subscription Television, 23 FCC 532, 538, 541, 16 Pike & Fischer Radio 
Reg. 1509, 1517, 1520 (1957). 


In the Muzak case, Muzak submitted a subscription radio proposal 
involving coded transmission, special receiving equipment for decoding, 
and direct payment for the program service by subscribers. The Com- 
mission held (8 FCC at 582): 


"The service which this applicant proposes will be 
available to the general public; any member of the public, 
without discrimination, may lease the equipment to receive 
the service. The distinguishing feature will be that those 
receiving the programs will pay directly rather than in- 
directly therefor. Operation of a station in this manner is 


within the definition of broadcasting."" (Emphasis added) 


In its Comments on H. R. 6431, supra, the Commission stated: 


"There has never been any definitive determination, 
either by the Commission or the courts as to whether the 
transmission of program material intended to be received 
by those members of the general public willing to pay a 
fixed charge or subscription fee can properly be classified 
as 'broadcasting’ within the meaning of the present definition 
of that term in Section 3(0) of the Act. It would appear, how- 
ever, that were the Commission to decide that such programs 
were in the public interest, such programs could be classi- 
fied as 'broadcasting’ within the meaning of the present language 
of Section 3(0). It might be argued that such programs are not 
‘intended to be received by the public’ since their intended re- 
ceipt would be limited to members of the public willing to pay 
the specified price. But absence of any charge for the program 
is not made a prerequisite of ‘broadcasting’ operations under the 
present language of Section 3(o). And the reliance of the broad- 


casting industry upon advertising revenue, rather than upon 
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direct charge to the public as its principal source of 
revenue, has not been the result of any action by 
either Congress or the Commission, but rather the 
result of the natural development of the industry. It 
would appear that the primary touchstone of a broad- 
cast service is the intent of the broadcaster to pro- 


vide a radio or television service without discrimination 
Ps tat Alc cll cM sh a tat cM accreted tae cat itt ec 


to as many members of the general public as can be in- 
terested in the particular program as distinguished from 


a point-to-point message service to specified individuals. 

If this is true, subscription service should properly be 

characterized as a type of broadcast service." (Emphasis 

added) 

Finally, in its First Report on subscription television, the Com- 
mission issued rules for tests of subscription television on channels 
which, like the FM frequencies, are allocated for "broadcast" stations. 
The Commission said: 

"Nor do we agree with the argument that the above- 

quoted definition of 'broadcasting' in Section 3(0) per se 

bars the authorization of subscription broadcasting. The 

evident intention of any station transmitting subscription 

programs would be to make them available to all members 

of the public within range of the station. .. ." 1 
| The test of "broadcasting" advanced by the Commission in this 

and in each of the two preceding quotations is whether the station in- 
tends to provide a service without discrimination to as many listeners 
within range of the station as can be interested. To meet this test 
_ appellant alleged that it"intends, wishes and desires that every broad- 
cast receiver within its coverage area were tuned to the program ser- 
_vice."" (R. 752-753) In support of this allegation, appellant set forth 
the facts already described concerning the station's large audience and 
its sale of sommercial announcements to advertisers seeking to attract 


this large audience. Appellant also showed that its subscription service 


(i.e., the programs with announcements deleted) was available to all 


| 23 FCC 532, 541, 16 Pike & Fischer Radio Reg. 1517, 1520 (1957) (em- 

phasis added). The Commission did not, in this decision, reach a final con- 
clusion that subscription television constituted "brm deasting". However, it did 
refuse to hold, as indicated in the quotation, that subscription television was not 
broadcasting. 
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re | 
sorts of subscribers including any at home who desired to pay for it. 


These facts, if true,” would seem to establish beyond doubt that 
appellant intends its programs to be received by all members of the pub- 
lic who will listen, and, therefore, that appellant is broadcasting”. 

The Commission, however, lumped all the background music subscrip- 
tion stations together and concluded that none of them were “broadcasting” 
because their programs were not "primarily intended for reception by 


the general public"' (R. 590, emphasis added). 


This attempt to rewrite Section 3(0) of the Communications Act by 
adding "primarily" to the statutory test constitutes a clear abuse of dis- 
cretion and Should be reversed by this Court since it is a fundamental 
premise upon which the multiplex requirement is based. Not only is the 
Commission's interpretation of the statute patently erroneous, but its 
disregard for the facts of WFMF's operation is wholly arbitrary. 

b. Even if WFMF's subscription service is not 
broadcasting, the Commission still had power 
to authorize it. 

The second premise on which the multiplex decision rests--the 
conclusion that the Commission lacks power to authorize a non-broad- 
cast operation occupying a broadcast channel--is also without foundation. 
Even if a subscription music service were not broadcasting, the Com- 
mission would nevertheless have power to accommodate it on a simplex 
basis on a broadcast channel. In its First Report on Subscription Tele- 
vision, the Commission, after a lengthy discussion of the statute and its 
history, found authority to authorize a subscription television operation 


which would black out an entire broadcast channel on non-subscribers’ 


: R. 766. Quite obviously, few owners of home receivers are willing to pay 
for the deletion of commercials on programs which are otherwise free to them 
with commercials. However, WFMF has had at least one paying home subscriber 
for some time. 


4 Unless they were accepted as true, appellant was entitled to a hearing to 
prove them. See infra, p.22 et seq. 
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sets (23 FCC at 535-540, 16 Pike & Fischer Radio Reg. at 1514-1520). 
Although it discussed the "broadcasting" question (Supra, p. 20 ), the 
Commission found such authority whether or not subscription television 


| constituted broadcasting. It said: 


"Nor, in our opinion, does the fact that selected 
frequencies have been allocated primarily for broadcast 
uses bar our authorization of the use of such frequencies 
for non-broadcast purposes. Thus, ... we believe that 
the question whether subscription television as proposed 
on this record is or is not properly classifiable as 'broad- 
casting’ under the definition in Section 3(0) of the Com- 
munications Act is not controlling as to whether the Com- 
mission has statutory power to authorize the use of tele- 
vision channels for a subscription TV service." (23 FCC 
at 541, 16 Pike & Fischer Radio Reg. at 1520, emphasis 
added) 


The Commission's disparate treatment of subscription television 
in the above-quoted proceeding and subscription radio in this proceeding 


is wholly arbitrary. The statutory provisions on which the Commission 


— relied in the subscription television proceeding clearly provide power 


to authorize subscription radio on a simplex basis in a broadcast channel. 
Indeed, the Commission's early grant of simplex authorizations to 
WFEMF belie its later disclaimer of power. 


For these reasons, the Commission's multiplex requirement 
_ cannot be supported on the foundations upon which it rests. Moreover, 
_ as the next section shows, it could not be applied to WFMF without a 
hearing. 


ii. 


THE COMMISSION COULD NOT TERMINATE APPEL- 
LANT'S AUTHORIZATION NOR REQUIRE CONVERSION 
TO MULTIPLEXING WITHOUT FIRST HOLDING A 
HEARING. 
Appellant's second major argument is that it was entitled to a 
- hearing before its long-continued subscription music service was either 
terminated or shifted to an inferior subcarrier frequency by conversion 


to multiplexing. 
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a. Section 316(a) requires such a hearing. 


WFMF began its subscription music service late in 1949 (R. 62). 
Its licensee, a predecessor to appellant, first notified the Commission 
of plans to broadcast background music on a subscription basis in 
December of 1948(R.1). The licensee wrote the Commission saying 
that it was "contemplating the broadcast of background music for buses, 
offices and factories. Functional music as well as transit music re- 
quires a supersonic relay at the transmitter and in the receiver. The 


use of Supersonic relays permits the commercial heard on transit radios 


to be increased in volume and the commercial heard on functional radios 
i 
to be deleted. . . .'" (R. 1). 


No change in the transmitter other than the installation of a ''super- 
sonic relay" was proposed (R. 1). The station was then using the sim- 
plex system for transmitting its programs and it proposed to continue 
doing so. Therefore, its letter did not request any new authority or 
license; it Simply notified the Commission of plans which the licensee 
thought could be carried out within the terms of the existing license. The 
Commission did not ask WFMF to secure any new authority; it did not 
even respond to the letter. Without raising any question concerning the 
operation, it granted appellant a regular license on June 6, 1949 (R.8), 
and renewed that license for a two-year period on November 30, 1949 
(R. 35). 


In 1950, the Commission first made inquiry concerning the sub- 
scription music services then being provided by WFMF and several 
other FM Stations (R.37, see also R. 55). After receipt of information 
from WFMF (R. 60), the Commission concluded. tentatively at least, 
that the station's operations were in violation of Section 317 of the 


Communications Act and various FCC rules interpreting that 


1 The plan to broadcast music to buses ("transitcasting") was abandoned; 
the remainder of the plan was carried out. 
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section? However, after submission of a lengthy brief by appellant and 


twelve other FM stations (R. 191), the Commission concluded that appel- 


lant and the other stations "were not violating their duties as broad- 
casters", under the Act. Thus, in 1952, WFMF's license renewal ap- 


plication, action on which had been postponed during the investigation 
(see, e.g., R.105), was renewed on a regular basis for a three-year 
period (R. 108, 114-115). 


In granting licenses and renewals of licenses to WFMF, the Com- 
mission necessarily found that the public interest would be served by a 
continuation of WFMF's subscription music service [Communications 
Act, Secs. 307(a) and (d), 309(a), 47 U.S.C. Sec. 307(a) and (d), 309(a) |]. 
At no time during the 1949-1952 period did the Commission suggest that 


WFMF needed additional authority or a different license to engage ina 


Q 
vu 


subscription music service using the simplex system. In contrast, when 


WFMF desired to test the multiplex system, it requested and the Com- 
mission issued special authority therefor (R.791). It seems clear that 
WFMF's subscription music service was encompassed by regular licenses 


and renewals issued in 1949 and 1952. 


I R. 70. Section 317 provides: 

"All matter broadcast by any radio station for which service money, or 
any other valuable consideration is directly or indirectly paid, or pro mised to 
or charged or accepted by, the station so broadcasting, from any person, shall, 
at the time the same is so broadcast, be announced as paid for or furnished, as 
the case may be, by such person." 47 U.S.C.Sec. 317, 48 Stat. 1089 (1934). 


7 According to page 3 of the Commission's Opposition to Motion for Pre- 
liminary Injunction filed in this Court on March 21, 1958, this is a conclusion to 

be drawn from the Commission's 1952 renewal of WFMF's license. This conclusion 
is consistent with the Commission's later subscription television decision. First 
Report on Subscription Television, 23 FCC 532 (1957), 16 Pike & Fischer Radio 
Reg. 1509 (1957). There the Commission made applicable to proposed subscr iption 
television operations a rule, based on Section 317, which required disclosure of 
program sponsors, 23 FCC at 553, 16 Pike & Fischer Radio Reg. at 1530. The 
Commission said: 'This is not intended to require the announcement of nane s of 
subscribers." (Ibid.) See also Sec. 3.295 (f) in the appendix. 


: During this period, the Commission's theory was that subscription music 
operations probably violated Section 317 of the Communications Act and provisions 
of the Commission's Rules (R. 70).' It never contended that a new license was 
needed assuming no such violations were present. 
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The Commission contends, however, that WFMF's current license 
does not include such authority. : The regular license WFMF now holds 
was granted November 9, 1955 (R. 823), after the adoption of the Com- 
mission's 1955 report on functional music and after promulgation of 
rules applicable to both simplex and multiplex systems (R. 589, 607). 

At that time, these rules provided that stations offering subscription 


muSic services could utilize either simplex or multiplex transmissions 


2 
at their option. Mandatory conversion to multiplexing was not then re- 


quired until July 1, 1956, and this date was later extended several times 
because satisfactory multiplex equipment was not available (R. 854, 886- 
887). Thus, assuming arguendo that appellant's license was taken sub- 
ject to the functional music rules in effect in 1955, it was not taken sub- 
ject to the mandatory multiplex requirement because that was not yet 
effective. In any event, if as we contend,this requirement was invalidly 
imposed, appellant's acceptance of a license subject to the requirement 
does not preclude a later attack on the requirement. Cf. Pedersen v. 


Benson, App. D.C. F. 2d (No. 13909, Feb. i3, 1958)° 
1 FCC "Opposition to Motion for Preliminary Injunction", filed in this Court 
on March 21,1958, p. 11. 


2 "Sec. 3.293 Subsidiary Communications Authorization [SCA] [T]he applicant 
for the SCA shall. . . specify . . . whether [the operation] will be conducted on 


a simplex or multiplex basis, or both. . . (Subsidiary Communications Authori- 
zations on a simplex basis will be issued only during the one-year period following 
the effective date of this Section)". (R. 607) 


3 In 1955, appellant generally complied with the subscription music rules. 
It acceded to these rules on the assumption that conversion to multiplexing would 
not be required until suitable equipment for WFMF was available. 

Its compliance with the rules is shown inter alia by the following: 

(a) It does not broadcast supersonic tones to delete commercials during 
"the 36 hours required under Sec. 3.261 for FM broadcast operations" (Sec. 3.293 
of the Commission's Rules contained in the Appendix). (R. 802) With only a few 
exceptions, however, the programming during the 36 hours of 'FM broadcast 
operations" is substantially the same as during the remainder of WFMF's opera- 
tions (R. 818-820, 91). The exceptions are some religious music, an educational pro- 
gram, and a discussion program, all broadcast, according to WFMF's 1955 regular 
renewal application, before 8 a.m. (except on Sunday) when WFMF's subscribers 
begin receiving service (R. 818-19, 801). Actually, subscribers receive that por- 
tion of the 36 hours of ''FM broadcast" programs which is carried after 8 a.m. on 
weekdays (R. 801, 804). The main difference between the 36 hours of so-called 'FM 
broadcast operations" and other hours is that no supersonic tones are used during 
these 36 hours. The Commission approved this method of operating when it granted 
WFMF's license renewal in 1955 (R. 823). 

(footnote #3 continued on following page) 
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Moreover, the regular license renewal granted in 1955 by its 
terms renewed WFMF's license ''on the same conditions and in accor- 
dance with the same provisions" as had theretofore prevailed (R.823). 
It would therefore seem apparent that WFMF"'s simplex subscription 
service was included in the 1955 grant if it had been included in earlier 
grants. As already shown, there can be little question but that it was in- 


cluded in earlier grants. 


Thus, WFMF's subscription music service was within the 1955 
license renewal grant. Conversion to a multiplex transmission system 
would mean that the subscription music service would be carried ona 
new subcarrier frequency which would go out roughly half as far as 
WFMF's present simplex signal, and which could not be received at all 
by ordinary FM sets in the hands of the public (See supra, p. 5 ). 
Appellant anticipates the loss of so many subscribers that its business 
will become unprofitable (R. 938-940). If, as appellant contends, the 
present simplex subscription operation is within WFMF's regular li- 
-cense, the imposition of the multiplex requirement constitutes a substan- 


tial modification of that license. 


Such a modification cannot be imposed without hearing. Section 
316(a) of the Act provides that no order modifying a license "shall be- 
come final" until the licensee has an opportunity ''tto show cause by public 


(footnote continued from preceding page) 

: (b) In July of 1955, appellant applied for a Subsidiary Communications 
Authorization (SCA) for simplex operations as required by Secs. 3. 293 and 3.294 
(R. 796). This application was not granted, however, until after WFMF's existing 
regular license was granted (R. 823, 825). The fact that app alant submitted suc 
an application does not constitute an admission that WFMF's operations were not 
covered by the regular license for, as shown above, WFMF had operated on a sim- 
plex basis for six years under its regular license and without an SCA. 

: (c) Appellant's 1955 application for regular license was prepared pursuant 

to a rule stating that the "grant or renewal of an FM license or permit shall not 

be furthered or promoted by the proposed or past operation under an SCA..." 

-[Sec. 3.294(b)] Consequently, the application's proposed program schedule included 

only the 36 hours per week of WFMF's "FM broadcast" program hours (R. 818- 

820). The Commission's grant, however, was on the "same conditions and in 

accordance with the same provisions" as before (R. 823) One of those conditions 

_was unlimited hours of operation (R108). The 1955 regular license therefore in- 

cludes all hours during which WFMF operates. 
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hearing, if reauested, why such order of modification shall not issue. . . 
[47 U.S.C. Sec. 316(a) ] In the KOA" case, the Supreme Court held 
that a reduction in KOA's service area caused by interference from a 
new Station granted by the Commission constituted a "modification" of 
KOA's "license" within the meaning of Section 316(a) and entitled KOA 
to a hearing. The grant of the second station was made possible by a 
revision of the Commission's Rules. The Commission had held that no 
"changes" in KOA's "frequencies, authorized power, or in times of 
operation" within the meaning of Section 303(f), discussed infra, had 
occurred, and that KOA was therefore not entitled to a hearing. 
[Matheson Radio Co., Inc., 8 FCC 411 (1941)]._ The Supreme Court, 
without discussing the applicability of Section 303(f), held that Section 
316(a) required that KOA be given a hearing. It said (319 U.S. at 245): 
"To alter the rules so as to deprive KOA of what 

had been assigned to it, and to grant an application which 

would create interference on the channel given it, was in 

fact and in substance to modify KOA's license." 

As with KOA, WFMF has by rulemaking been deprived of ''what 
had been assigned to it."" To impose the mandatory multiplexing require- 
ment is "in fact and in substance" to modify WFMF's license. A hearing 


is therefore required before the requirement can become final. 


b. Section 303(f) required a hearing before WFMF's 
long-continued Subscription muSic service could 


be shifted to a multiplex subcarrier frequency. 
Even if WFMF's simplex subscription operations were not covered 
by its 1955 license, they were clearly aushonized by the earlier regular 
licenses and by a special license (SCA) — * issued in 1955 shortly after 


: Federal Communications Com'n v. National Broadcasting Co. (KOA), 319 
U.S. 239 (1943); see also L.B. Wilson, Inc. v. Federal Communications Com'n., 
83 App. D.C. 176, 170 F.2d 793 (1948); American Broadcasting Co. v. Federal 
Communications Com'n., 89 App. D.C. 298, 191 F.2d 492 (1951). 

2 


This license is known to the Commission as a Subsidiary Communications 
Authorization (SCA). See Sec. 3.293 of the Commission's Rules. 
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WFMF's regular license was granted (R.825). This special license was 
extended several times to March 15, 1958 (R. 854, 887,914,968). Appel- 


lant therefore had an unqualified right to broadcast its subscription music 


service on a simplex basis from 1949 to March 19, 1958. 


Under Section 303(f) of the Act, the Commission could not change 
the frequency and power at which this subscription service was broad- 
cast without first holding a hearing. Section 303(f) provides that "changes 
in the frequencies, authorized power. . . of any station, shall not be 
made without the consent of the station licensee unless, after public hearing. . 
As already indicated, multiplexing means that the subscription music 
‘service must be carried on a new subcarrier frequency which, because 
less power can be allocated to it, would go out roughly half as far as the 
main carrier on which the service is now broadcast. This quite clearly 
would result in the "changes" in WFMF's "frequencies" and "authorized 
power" which are prohibited by Section 303(f) unless a hearing is first 
held. 

Music Broadcasting Co. v. Federal Communications Com'n., 995 
App. D.C. 12, 217 F. 2d 339 (1954), is not inconsistent with this argu- 
ment. There, this Court upheld the Commission's termination without 

prior hearing of a station's temporary and terminable authorization to 
broadcast before sunrise. As this Court said (95 App. D.C. at 15, 217 
F.2d at 342, emphasis added): 


"Music has never had an absolute unqualified 
right to broadcast from 4:00 a.m. to sunrise. Its only 
right with respect to those hours has been to operate un- 
til it receives notice from the Commission that it is caus- 
ing undue interference. When the notice came, it had the 
right to demand and receive a hearing as to whether it was 
in fact causing interference. 3 But this is not the type of 
hearing appellant seeks. 
3/ This seems implicit in paragraph (3)(b)[of FCC Rule 3.87], 
which requires cessation, after notice of interference, ‘pending 
further notice from the Commission.'" 


a 
47 U.S.C. Sec. 303(f), printed in full in the Appendix, (emphasis added). 
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Unlike Music, appellant has for years had an unqualified right to 
broadcast its subscription music service on a Simplex basis. It had re- 
quested a hearing on factual matters which are in dispute (see p. 32-35, 
infra). Under these circumstances, it is entitled to a hearing under 


Section 303(f) even if its right has expired, since, as the next section 


of this brief shows, requests for extension and an application for re- 


newal of the right were on file. 


c. Section 309(b) guaranteed a hearing on appellant's 
renewal application before conversion to a multi- 
plex system could be required. 


Appellant's 1955 special license for a subscription music service 


Usually, when a television station's frequency is to be changed, the Com- 
mission grants the station a public hearing pursuant to Sections 303(f) and 316(a) 
before the change becomes effective even though the station's license for the old 
frequency has expired or is about to expire. For example, in the 1952 Sixth Re- 
port and Order, the Commission shifted the channels of over 30 operating stations 
[17 Fed. Reg. 3905, et seq. (May 2,1952)]. It had previously issued a "show cause" 
order to each of these stations, and given each an opportunity at a public hearing 
to oppose the change. Third Notice, 16 Fed. Reg. 3072, 3073 (April 7,1951), pars. 
8,9 and 13; see Zenith Radio Corp. v. Federal Communications Com'n., 93 App. 
D. C. 284, 285-87, 211 F.2d 629, 631-32 (1954). This opportunity was granted to 
each operating station which was to be shifted regardless of the expiration date of 
the station's license. In fact, the regular license of the station involved in the 
zenith case had expired before the show cause order was issued; the station was 
then operating onatemporary license pending the outcome of a hearing on its re- 
newal application. See ABC-Paramount Merger Case, 8 Pike & Fischer Radio Reg. 
541, 591 (1953). The station was nevertheless given an opportunity at a public 
hearing to show cause why its channel should not be changed. (Third Notice, supra) 

In another channel-shift case arising out of the Sixth Report reallocation, a 
case which later came before this Court, the Commission considered terminating 
the operation of the station altogether until a comparative hearing could be held to 
determine whether it or another applicant was entitled to the new channel. Peoples 
Broadcasting Co., 8 Pike & Fischer Radio Reg. 275 and 508 (1952), aff'd., Peoples 
Broadcasting Co. v. United States, 93 App. D.C. 78,209 F. 2d 286 (1953). Re- 
jecting this proposal on policy grounds, the Commission said in passing that such 
a procedure would require issuance of ''a new show cause order to WGAL-TV" (8 
Radio Reg. at 284) even though the license of the station for the old channel had 
then expired and had been renewed only temporarily, subject to the outcome of the 
proceedings (8 Radio Reg. at 513). See Peoples Broadcasting Co. v. United States, 
supra, 93 App. D.C. at 80, 209 F.2d at 287. 

It has thus been the Commission's frequent practice, when a television 
station's frequency was to be shifted, to grant a hearing even when the station's 
regular license for the old channel had expired. 
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on a Simplex basis (SCA) 1 authorized WFMF to "use and operate the 


radio transmitting apparatus described in said authorization [the regular 
FM broadcast license for operation of WFMF on a frequency of 100.3 
megacycles]. . . To conduct a background music service and store- 

) casting service, both on a simplex basis utilizing superaudible signals 
«a (R.825). 


The SCA was thus itself a "license" within the language of the 
Communications Act definition of "license"; ''that instrument of authori- 
zation required by this Act or the rules and regulations of the Commis- 

| sion made pursuant to this Act, for the use or operation of apparatus 
for transmission of energy, or communications, or signals by radio by 
whatever name the instrument may be designated by the Commission." 
[Sec. 3(bb) of the Act, 47 U.S.C. Sec. 153 (bb) | 


Because the SCA is a license within the meaning of the Act, appel- 
- lant's 1958 application for renewal of SCA (R. 950) came within the pro- 
visions of Section 309(b) which require a "full hearing" before a license 
renewal application can be denied. [47 U.S.C. Sec. 309(b)] The Com- 

- mission, however, returned the application without hearing on the ground 
_ that it was "patently not in accordance with the Commission's rules" be- 


cause it proposed simplex rather than multiplex operation (R. 964). 


The very rule on which the Commission relied excepts applications 

- "accompanied by an appropriate request for waiver."" [Sec.1.307(c) of 
the Commission's Rules, 1 Pike & Fischer Radio Reg., par. 51. 307(c)] 
Appellant filed a request for waiver of the multiplex rules which was sup- 
ported by a showing of the inadequacy of multiplex equipment for appel- 
 lant's peculiar needs in Chicago (R. 948-949, 938-941). So far as appears 
from its letter, the Commission did not even consider these matters in 
denying appellant's application. However, under Section 309(b), appel- 


lant was entitled to show these matters at a hearing on its application for 


; This license is known to the Commission as a Subsidiary Communications 
Authorization (SCA). See Sec. 3.293 of the Commission's Rules, printed in the 


appendix. 
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renewal before that application could be denied. (United States v. 
Storer Broadcasting Co., 351 U.S. 192 (1956); City of New York Muni- 
cipal Broadcasting System v. Federal Communications Commission, 96 
App. D.C. 172, 223 F.2d 637 (1955); Saltzman v. Stromberg-Carlson 
Tel. Mfg. Co., 60 App. D.C. 31, 46 F. 2d 612 (1931). 


In the Stromberg-Carlson case, as here, an operating station was 
directed to shift to a new frequency by a Commission order entered with- 
out prior hearing. The order was to be effective on the expiration of the 


station's license for the old frequency, although the station had filed an 


application for renewal on the old frequency. This Court held that Sec- 
1 
tion 309(b)'s predecessor, Section 11 of the Radio Act of 1927, required 


a hearing on the station's renewal application for the old frequency be- 
fore the station could be shifted to a new frequency. This decision would 


seem to be on all fours with the instant case. 


In the Storer case, the Supreme Court said that Section 309(b) re- 
quired a hearing on an application even though the application did not 
comply with the Commission's Rules if the applicant filed a waiver re- 
quest which "set out adequate reasons why the Rules should be waived or 
amended."" 351 U.S. at 205 
stated (96 Aro. D.C. at 174, 223 F 2d at 639): 


"We hold, therefore, that where. as here, an appli- 
cation accompanied by a request for waiver of [the FCC 
rule there in question] is supported by reasons which are 
neither frivolous nor unlawful on their face, the Commission 
is bound to observe the requirements of Sec.309(b)". (Foot- 
note omitted) 


"Sec.11. If upon examination of any application for a station license or for the 
renewal or modification of a station license the licensing authority shall determine 
that public interest, convenience, or necessity would be served by the granting 
thereof, it shall authorize the issuance, renewal, or modification thereof in 
accordance with said finding. In the event the licensing authority upon examination 
of any such application does not reach such decision with respect thereto, it shall 
notify the applicant thereof, shall fix and give notice of a time and place for hear- 
ing thereon, and shall afford such applicant an opportunity to be heard under 
such rules and regulations as it may prescribe. * * *'' See 60 App. D.C. at 32- 
33, 46 F. 2d at 613. 
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As shown in the next section, appellant's request for waiver met 
both the Supreme Court's test, and this Court's test, if there is in truth 
any difference between the two. 

d. A hearing would not be a waste of time; there are 
disputed issues of fact. 

Appellant's request for a hearing on its application for renewal of 
SCA was based in part on facts showing that the multiplexing equipment 
now available would not suit WFMF's particular needs in Chicago (R. 
938-941). Unlike many other operators, WFMF's subscription service 
is provided to an extremely broad metropolitan area (R. 939, 759, 766). 
Some subscribers are located as far as 60 miles from the station (R. 759, 
766). Appellant's needs are peculiar in that its subscribers are located 
largely in two areas; in Chicago's large downtown section and in suburban 
shopping centers on the distant periphery of the broad metropolitan area 
(R.939). Multiplexing equipment has so far been particularly deficient 
‘both in large congested downtown areas because of signal degradation 
caused by tall buildings, and in outlying suburban areas because of sig- 
nal deterioration caused by long distances (R.922,939). As a result, 
appellant estimated a loss of from 20 to 40% of its subscribers and all 
of its profits if the multiplex system were used (R. 939-940). 


So far as appears from its stated reasons for denial, the Commis- 
sion never considered the particular facts concerning WFMF's needs 
when it denied the 1958 application for renewal of the SCA license (R. 964). 
The Commission did apparently consider these facts in its 1958 opinion 
denying a general extension of the multiplex requirement for all stations 
'(R.963). In this connection it said it did 'not agree" that appellant 


would be injured by making the multiplex requirement effective March 


1 
15, 1958 (R.963). A factual issue seems clearly to have been raised. 


In this connection, the Commission said appellant could file a new request for 
waiver which would then be considered by the Commission (R. 963). Such a request, 
however, would be considered by the Commission only "upon appropriate showings 
of the steps taken to convert to multiplexing" (R. 962). Since appellant did not pro- 
pose to take any such steps unless and until technically satisfactory equipment was 
available, it was not in a position to file sucha request for waiver. 
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A sharp issue of fact on the availability of suitable multiplex equip- 
ment was not raised between appellant and the Commission until the is- 
suance of the actions of which review is here sought. In its 1955 report 
on subscription music, the Commission concluded that "multiplex opera- 
tion by FM broadcast stations is feasible;" that "the sub-channel Signal 
[for subscription music programs would] be of useable quality’; and that 
multiplex equipment would be available "within a relatively brief period" 
(R. 597, 598). 


Appellant's position at that time was that there was "substantial 
promise" that multiplex operation would eventually "prove to be feasible" 
and that multiplex equipment will "not be available generally for another 
year.""(R.510). While not then opposing the proposal that all stations 
eventually be converted to multiplexing, appellant did not do so "provided 
that technically acceptable equipment is available” (R. 758). Appellant 
noted that it had subscribers as far away as 60 miles (R. 759). In order 


to be reasonably acceptable [towWFMF ], therefore, operation on the multi- 


plex subcarrier channel must provide quality reception to substantially 


distant points equally as well as operation on the main carrier. "(R. 759) 


In its 1955 Report, the Commission provided a year for further 
development of equipment and for conversion (R. 598). At the request of 
appellant and others, the Commission later extended this period for 
another year on a finding that "multiplex equipment is not generally 
available" (R.854). It extended the period again for six months to January 
1, 1958 on a finding that ''multiplex equipment is not sufficiently avail- 
able to require all FM stations presently engaged in simplex operations 


to switch to multiplexing at this time" (R. 886). 


In December of 1957, however, it refused a further substantial 
extension although appellant and others had represented that suitable 
equipment was not yet available (R. 898-900, 912-913). The Commission 
clearly appears to have decided that suitable equipment was available 
for everyone. It said that 27 stations had "submitted measurements 


which appear to indicate satisfactory performance" (R.913) and held that 
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an "additional general extension for simplexing is [not] justified"(R. 914). 


Requesting that the Commission reconsider this decision, appel- 
lant filed an affidavit by its new president who had made an investigation 
_ of the suitability of available equipment for WFMF's needs (R.938). He 
concluded, for reasons which have already been described in part, that 


multiplexing was so inferior for WFMF's operation that conversion would 


- cause a loss of 20 to 40% of the station's subscribers and all of its pro- 
- fits (R. 938-940). This is the showing with which the Commission did not 


"agree" (see p. 32 , Supra). 


Thus, an issue of fact has clearly been raised as to whether or 
not suitable multiplexing equipment is available for WFMF's operations. 
Appellant is entitled to a hearing on that issue before its simplex authori- 


zation is terminated. 


A second factual issue is raised by the question whether WFMF's 
broadcasts are intended to be received by the public. As indicated above 
(pp. 11-15), the Commission's multiplex requirement is premised upon a 
conclusion that the programs of appellant and other subscription music 
broadcasters are not "intended to be received by the public’. Appellant 
has consistently maintained that it did intend its programs to be received 
by the public, and has asked for a hearing to prove it (R. 752-753, 761, 
659, 893-896, 924, 926-928). 


This issue is in part factual and the Commission has always 
treated it as such. Obviously the basic question is appellant's intention 
which is a factual matter and is peculiar to appellant. The Commission, 
however, lumped all operators together and made findings apparently 
intended to be applicable to all (R. 281, 590-591, 913, 967). 


The Commission found, for example, that "in the background 
music service, the 'beeped-out' or 'voiceless' programs are intended 
solely for the subscribing commercial institution and therefore, would 
appear to be a non-broadcast operation." (R. 281); the Commission later 


found that part of functional music operators' programs could not be 
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received by the general public (R.590). These findings formed part of 
the basis for the Commission's conclusion that the programs of sub- 


Scription music operators, including those of appellant, were not "pri- 


marily intended" for public reception (R. 590). 


Appellant alleged, however, that "All of the broadcasts [of WFMF] 
can be picked up by the use of commercial type receivers capable of 
being tuned to any FM Station" (R. 748-749, emphasis added, see also 
R. 804); "that the general public or non-subscriber receives the male es 


program service" (R.924, emphasis added); and that "[c Jontrary to the 


Commission's ex parte determination of the subjective matter of its in- 


tent, Functional Music, Inc., intends, wishes and desires that every 
broadcast receiver within its coverage area were tuned to its program 
service" (R. 752-753). 


Factual issues concerning appellant's intention were thus clearly 
raised. Appellant was entitled to a hearing before the Commission's 
general findings were made applicable to WFMF with the consequent re- 


quirement that WFMF convert to multiplexing. 


CONCLUSION 


The Commission, without holding a hearing, terminated appellant's 
authority to broadcast a subscription radio service with a simplex system, 
and decreed that appellant convert this service to the multiplex system 
in which it would be shifted to an inferior subcarrier frequency. The 
Commission's action was premised on the unsupportable conclusion that 
the service was not "broadcasting" within the meaning of Section 3(0) of 


the Communications Act. 


The Commission found, without hearing. that the service was not 
"intended to be received by the public" within the meaning of that Section. 


Accepting the facts submitted by appellant as true, this finding was patently 
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arbitrary. The Commission neither accepted these facts as true nor 
held the hearing guaranteed by Sections 303(f), 309(b) and 316 (a) of the 
-Communications Act, and by due process of law. Instead, it imposed a 
| requirement which will have the effect of confiscating appellant's busi- 
ness. 
For the foregoing reasons, the actions of which review is sought 
should be reversed and the proceedings remanded for the purpose of 


giving effect to the Court's decision. 


Respectfully submitted, 
FUNCTIONAL MUSIC, INC. 


By: PAUL A. PORTER 
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Washington 6, D. C. 


WILLIAM P. SIMS, JR. 
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APPENDIX 


Statutes and Regulations Involved 


Communications Act of 1934, as amended. 
Section 3 (0), 48 Stat. 1065 (1934), 47 U.S.C. Sec. 153(0): 


"'Broadcasting’' means the dissemination of radio com- 
munications intended to be received by the public, directly or 
by the intermediary of relay stations." 


Section 3 (bb), 66 Stat. 711 (1952), 47 U.S.C. Sec. 153 (bb): 


"'Station license, ' 'radio station license,' or 'license' 
means that instrument of authorization required by this Act 
or the rules and regulations of the Commission made pur- 
suant to this Act, for the use or operation of apparatus for 
transmission of energy, or communications, or signals by 
radio by whatever name the instrument may be designated 
by the Commission." 


Section 303(f), 48 Stat. 1082 (1934), 47 U.S.C. Sec. 303(f): 


"Sec. 303. Except as otherwise provided in this Act, 
the Commission from time to time, as public convenience, 
requires shall -- 

* 


interest, or necessity 
* K 
(f) Make such regulations not inconsistent with law as 
it may deem necessary to prevent interference between 
stations and to carry out the provisions of this Act: Pro- 
vided, however, that changes in the frequencies, author- 
ized power,or in the times of operation of any station, 
Shall not be made without the consent of the station licensee 
unless, after a public hearing, the Commission shall de- 
termine that such changes will promote public convenience 
or interest or will serve public necessity, or the provisions 
of this Act will be more fully complied with; "’. 


Section 307 (d), 48 Stat. 1083 (1934), as amended, 
66 Stat. 714 (1952), 47 U.S.C. Sec. 307(d): 


", . » Upon the expiration of any license, upon 
application therefor, a renewal of such license may be 
granted from time to time for a term of not to exceed 
three years in the case of broadcasting licenses, and 
not to exceed five years in the case of other licenses, 
if the Commission finds that public interest, convenience, 
and necessity would be served thereby. . . . Pending 
any hearing and final decision on such an application 
and the disposition of any petition for rehearing pursuant 
to section 405, the Commission shall continue such li- 
cense in effect." 
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Section 308(a), 48 Stat. 1084 (1934), as amended, 
66 Stat. 714 (1952), 47 U.S.C. Sec. 308(a): 


"The Commission may grant construction permits 
and station licenses, or modifications or renewals there- 
of, only upon written application therefor received by it: 

? 


Section 309(a) and (b), 48 Stat. 1085 (1934), as 


amended, 66 stat. 715 (1952), 47 U.S.C. Sec. 309(a) 
and (b): 


"fa) If upon examination of any application pro- 
vided for in section 308 the Commission shall find that 
public interest, convenience, and necessity would be 
served by the granting thereof, it shall grant such 
application. 


(b) If upon examination of any such application 
the Commission is unable to make the finding specified 
in subsection (a), it shall forthwith notify the applicant 
and other known parties in interest of the grounds and 
reasons for its inability to make such finding. Such 
notice, which shall precede formal designation for a 
hearing, shall advise the applicant and all other known 
parties in interest of all objections made to the appli- 
cation as well as the source and nature of such objec- 
tions. Following such notice, the applicant shall be 
given an opportunity to reply. If the Commission, 
after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall formally 
designate the application for hearing on the grounds or 
reasons then obtaining and shall notify the applicant 
and all other known parties in interest of such action 
and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not in- 
cluding issues or requirements phrased generally. . 
Any hearing subsequently held upon such application 
shall be a full hearing in which the applicant and all 
other parties in interest shall be permitted to partici- 
pate but in which both the burden of proceeding with 
the introduction of evidence upon any issue specified 
by the Commission, as well as the burden of proof upon 
all such issues, shall be upon the applicant." 


Section 316(a), 48 Stat. 1086 (1934), as amended 
66 Stat. 717 (1952) 47 U.S.C. Sec. 316(a): 
"Sec. 316. (a) Any station license or construction 


permit may be modified by the Commission either fora 
limited time or for the duration of the term thereof, if 
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in the judgment of the Commission such action will pro- 
mote the public interest, convenience, and necessity, of 
the provisions of this Act or of any treaty ratified by the 
United States will be more fully complied with. No such 
order of modification shall become final until the holder 
of the license or permit shall have been notified in writ- 
ing of the proposed action and the grounds and reasons 
therefor, and shall have been given reasonable oppor- 
tunity, in no event less than thirty days, to show cause 
by public hearing, if requested, why such order of modi- 
fication should not issue: Provided, That where safety 
of life or property is involved, the Commission may by 
order provide for a shorter period of notice." 


Regulations of the Commission. 


Section 1.307(a), 22 Fed. Reg. 10996 (1957): 


"Defective applications. (a) Applications which 
are determined to be patently not in accordance with 
the Commission's rules, regulations, or other require- 
ments, unless accompanied by an appropriate request 
for waiver, will be considered defective and will not be 
accepted for filing or if inadvertently accepted for filing 
will be dismissed. Requests for waiver shall show the 
nature of the waiver or exception desired and shall set 
forth the reasons in support thereof." 


Section 3.310(a) and (i), 20 Fed. Reg. 9041 (1956), 
47 CFR 3. 310(a) and (i): 


"Sec.3.310 Definitions. - (a) FM broadcast station. 
The term 'FM broadcast station’ means a station em- 
ploying frequency modulation in the FM broadcast band 
and licensed primarily for the transmission of radio- 
telephone emissions intended to be received by the 
general public. 


~ rd * 


(i) Multiplex transmission. - 
The term ‘multiplex transmission' means the simul- 
taneous transmission of two or more Signals within a 
single channel. Multiplex transmission as applied to 
FM broadcast stations means the transmission of fac- 
simile or other signals in addition to the regular broad- 
cast signals." (Effective January 2,1956, 20 F. R. 9041) 
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Section 3.293, 20 Fed. Reg. 1821 (1955) as amended, 
22 Fed. Reg. 10030 (1957) (effective January 1, 1958): 


"Subsidiary Communications Authorizations. An FM 
broadcast licensee or permittee may apply for a Subsidiary 
Communications Authorization (SCA) to engage in a limited 
type of non-broadcast service. These services are restric- 
ted to those involving programming consisting of news, 
music, time, weather, and other similar program categories. 
(The functional music services whereby FM stations under- 
take to supply programs of a predominantly musical nature 
to commercial establishments is an example of such an SCA 
service.) FCC Form 318--Application for Subsidiary Com- 
munications Authorization, shall be submitted; the applicant 
for the SCA shall there specify the particular nature or pur- 
poses of the SCA operation or operations sought. New SCA 
operations will be authorized only for multiplexing. Out- 
standing Subsidiary Communications Authorizations for 
Simplex operations will not be extended beyond March 1, 
1958. SCA operations on a multiplex basis may be carried 
on without restriction as to time. Simplex operations pur- 
suant to outstanding authorizations shall be conducted during 
those times not devoted to the 36 hours required under Sec. 
3.261 for FM broadcast operation." 


Section 3.294, 20 Fed. Reg. 1821 (1955), as amended, 
20 Fed. Reg. 9095 (Dec.9, 1955), 47 CFR Sec. 3.294: 


"Nature of the SCA. (a) The SCA is of a subsidiary 
or secondary nature ani shall not exist apart from the FM 
license or permit. No transfer or assignment of it shall 
be made separate from the FM broadcast license, and 
failure to transfer the SCA (through application on FCC 
Form 318) with the FM license or permit renders the SCA 
void. The licensee or permittee must seek renewal of the 
SCA (on FCC Form 318) at the same time it applies for its 
renewal of FM license or permit; failure to renew the lat- 
ter automatically terminates the SCA. 


(b) The grant or renewal of an FM license or permit 
shall not be furthered or promoted by the proposed or 
past operation under an SCA; the licensee must establish 
that his broadcast operation is in the public interest wholly 
apart from the SCA activities. (Violation of rules appli- 
cable to the SCA operation would, of course, reflect on 
the licensee's qualifications to hold its broadcast license 
or permit. )" 
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Section 3.295, 20 Fed. Reg. 1821 (1955), 47 CFR 
Sec. 3.295: 


"Operation under the SCA. (a) The SCA holder 
must restrict its operation to the uses or purposes 
granted by the Commission in acting upon his appli- 
cation; prior permission to engage in any additional 
or new activity must be obtained from the Commission. 


(b) Supersonic tones or other similar devices may 
be employed with respect to material transmitted dur- 
ing the SCA operation in order to promote or maintain 
its commercial marketability, with the station using 
appropriate actuating devices with the subscribers' re- 
ceivers. 


(c) In all arrangements entered into under the SCA 
with outside parties, the licensee or permittee must 
pass on all material to be transmitted over the station's 
facilities, with the right to reject any material which it 
deems inappropriate or undesirable; when the SCA 
operation is conducted on a simplex basis, the licensee 
must be able, through appropriate contractual arrange- 
ment, to substitute a broadcast program at any time it 
deems it in the public interest to do so. 


(d) The requirements of Secs. 3.290 and 3.291 are 
equally applicable when the FM licensee or permittee 
is engaged in operations pursuant to the SCA. 


(e) The requirements of Sec. 3.287 with respect to 
station identification announcements must be met by 
identification on the main carrier when a station is 
engaged in SCA operations. The licensee may prevent 
their reception on subscribers' receivers through the 
use of supersonic tones capable of deactivating these 
specialized receivers. 


(f) The requirements of Secs. 3.288 and 3.289 are 
applicable to the SCA operation when the latter is con- 
ducted on a simplex basis; provided that the station may 
employ supersonic tones or other devices to prevent the 
reception of such announcements over subscribers’ re- 
ceivers. The requirement of Sec. 3.289 shall be deemed 
to have been met by the SCA operator by the latter's an- 
nouncement that the program is being transmitted for a 
fee to commercial subscribers. 
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(g) The FM licensee or permittee shall maintain logs 
for the SCA operations. In the program log, the follow- 
ing entries shall be made: 


(1) An entry of the time each station identification 
announcement (call letters and location) is made. 


(2) An entry describing the material transmitted in 
each hour segment. If a speech is made by a political 
candidate, the name and political affiliations of such 
speaker shall be entered. 


(3) An entry showing that sponsorship and mechanical 
record announcements, when required under paragraph (f) 
of this section, have been made, and the time of the latter 
announcements. 


(h) The requirements of Sec.3.281(b), (1) - (4), in- 
clusive and (c), and Secs. 3. 282 to 3. 286, inclusive, 
are equally applicable to logs to be maintained during 
the SCA operation. 


(i) The requirements of Sec.3.265 with respect to 
operators and the provisions of Sec. 3.274 relating to re- 
mote control operation are equally applicable to opera- 
tion during the SCA period. 


(j) The licensee must observe all technical rules and 
standards applicable to FM broadcast stations when con- 
ducting the SCA operation. (For criteria applicable to 
the multiplex SCA operation, see Sec.3.319.) " 
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COUNTERSTATEMENT OF THE CASE 
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The essential background facts in these cases are as 
follows: 
Between 1948 and 1950, a number of the Commission's 


FM broadcast licensees commenced “functional music" opera- 


tions of three general types -- “the background music service", 


"storecasting” and “transitcasting” (R. 277-278). “Background 
music service" consists of an arrangement whereby the broad- 
caster undertakes to supply programs of a background music 
nature to commercial or other subscribers for a fee. As 


originally developed and as presently carried on by appellant- 





a 
petitioner (hereafter petitioner), the service is transmitted 


to subscribers on a “simplex"basis, i.e., the broadcaster trans- 


mits the same programs to the general public and to subscribers, 


but spoken matter is eliminated on the special sets sold or 
leased only to subscribers by a supersonic signal (called a 
"beep") by means of which the station turns the subscribers’ 
sets off when spoken matter begins and turns them on again when 
it ends, This service competes commercially with similar ser- 
vices such as “Muzak” transmitted by means of telephone wires 
rather than radio signals from broadcast stations (R. 167-169, 
757-758). 

"Storecasting”, in which petitioner also engages (R. 770), 
is a somewhat similar operation designed for retail stores. 
Fixed frequency receivers are located in the ceiling of the 
Store at spaced intervals. The program format consists of 
background music interspersed with short news roundups and 
weather reports, recipes or household hints, and commercial 
announcements directed to shoppers concerning particular pro- 
ducts in the store or stores involved. The “beep” signal is 
used to heighten the sound level of commercials, and payment 
is generally made by the advertisers who wish to have their 
products thus publicized, though there may be an agreement 
on te part of the stores involved to bear some or all of the 
cost under certain conditions (R. 666-667, 743-746, 787). 

|"Transitcasting"”, finally, is an operation similar to store- 


casting, exceptthat programs are designed for public vehicles 





ae 
such as busses and streetcars, In all three operations, the 
necessary special receivers may be marketed or distributed by 
the station itself or by a third party with whom the station 
contracts for the transmission of the ee a 60, 256- 
259, 599, 940). 

Petitioner*’s FM Station WFMF was one of the original 
Stations to engage in functional music. Having notified the 
Commission of its intention to do so (R. 1), it received its 
first license on June 6, 1949 (R. 8), which license was re- 
newed for a two-year term on November 30, 1949 (R. 35). Early 
in 1950, the Commission commenced a study of functional music 
Services, including those provided by Station WFMF (R. 37-54, 
278), in connection with certain petitions which had been 
filed (R. 116-1125, 194). After examining the material which 
had been submitted, it dispatched, in March of 1951, letters 
to four FM licensees, including the licensee of WFMF, request- 
ing comments on specific questions with regard to possible 
Violations of broadcast provisions of the Communications Act 
and the Commission*s rules and policies thereunder (R. 55-59, 
278-279). After receiving and studying the replies of these 


a YN ee ee ° 
1/ There is dispute over the question of whether the station 


is paid by subscribers or by a third party, only for the 
operation of the “beep” signal, as petitioner has claimed 

(Pet. Br. 5, R. 156, et seq.) or also for the maintenance 

and transmission of a distinctive specialized program format, 
as the Commission originally concluded (R. 70). The provisions 
in actual contracts, as the Commission noted, vary widely, 

some imposing an obligation on the station to maintain a 
specific format and some purporting to leave the station com- 
pletely free to choose such programs as it deems desirable, 

CE. 278, par.5)% 
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licensees (R. 60-69), the Commission notified them, and sub- 


sequently all licensees engaged in functional music, that it 


considered their operations to violate a broadcast licensee's 
duty to retain discretion, responsibility and control of its 
program format (cf. National Broadcasting Co. v. United States, 
319 U.S. 190), its duty to make sponsorship announcements 


under Section 317 of the Act (47 U.S.C, $317) and the Commis- 
sion's Rules, and its duty to make other announcements, such 
as station identification, required by the Commission's Rules 
(R. 70-71, 279). It reserved for further study the question 
of whether such operations aceeoel putea /auchowiae *point-to- 
point” communications, rather than broadcasting. In view of 
its conclusions, it requested all licensees engaged in func- 
tional music operations to submit statements indicating how 
they intended to achieve compliance with "all lawful require- 
ments” as provided in Section 9(b) of the Administrative 
Procedure Act (5 U.S.C. §1008(b)). 

The licensee of Station WFMF submitted a statement in 
its own behalf (R. 156-172) and joined in a statement by 
a number of licensees involved in functional music operations 
(R. 186-259); both statements argued that functional music 
operations in no way violated any provision of the Act or 
the Commission's rules and policies. The joint statement 
mquested, inter alia, changes in the Commission's Rules to 
avoid any conflict and an investigative or legislative rule 


making proceeding in which further facts concerning such 
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operations could be developed (R. 237-241). Other functional 
music operators submitted similar statements (R. 173-185, 
260-266). 

Meanwhile, WFMF*s license was due to expire and an ap- 
plication for renewal was pending (R. 72-99). The Commission 
extended its authority (and thatof other similar stations) 
on a temporary basis from time to time from December l, L951. 
to July 10, 1952, when a regular license to December 1, 1952 
was granted (R. 100-108). On November 26, 1952, this license 
was renewed for a three-year term ending December 1, 1955 (R. 

The Commission's study of functional music operations 
and the legal and policy questions raised by such services, 
however, continued (R. 280). On December 31, 1953, the 
Commission, one Commissioner dissenting, issued a Notice of 
Propesed Rulemaking based upon that study. (R. 277-287). 

It concluded therein that functional music services were 
not “broadcasting” within the meaning of Section 3(0) of 
the Act (47 U.S.C, §153(0)) and of its Rules because they 
were not primarily intended to be received by the public. 


In the light of this conclusion, it stated. "...a critical 


question is presented as to whether it would be in the 


public interest to authorize such non-broadcast Operations 
in the FM band." (R. 282). Reviewing the information in 
its files, the Commission found that "...FM has not yet 
succeeded in developing a sound economic base.” and that 


w  »ethe fact that several FM stations have turned to the 
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functional music operation is an indication of the difficul- 
ties encountered by them in their efforts to compete in 

the general radio advertising market." It concluded (R. 282,. 
par, Liss 


On the basis of our review of the FM 
picture, we believe it might be possible to 
provide for a more effective use of the fre- 
quency space now assigned for FM broadcasting 
--making possible the rendition of new and 
useful services -- and enabling FM broadcast 
licensees to alleviate, in part, their func- 
tional difficulties. It should be emphasized 
however, that our aim in this proceeding 
is not the conversion of the FM broadcast 
band to some new specialized non-broadcast 
service or services: On the contrary, 
authorization of such new ventures must be 
only as an adjunct to the FM broadcast opera- 
tion, a subsidiary service so that the main ° 
undertaking--the broadcast service to the 
public--can draw financial sustenance from 
it. Moreover, a limitation on our proposal 
which is essential to the maintenance and 
development of the FM broadcast service is 
that it be accomplished without appreciable 
degradation of the superior quality of that 
service. 


To accomplish these aims, the Commission proposed to 


relax the required minimum weekly FM broadcasting period 


to 36 hours and to authorize, pursuant to special Subsidiary 
Communications Authorizations (hereafter SCA's), limited 
types of non-broadcast activities. Outside of the 36-hour 
broadcast week, such activities could be carried on a simplex 
basis. They could be carried on a “multiplex” basis at 
any time. 

"Multiplex transmission" is defined by Section 3.310(i) 


of the Commission's Rules as "...the simultaneous tansmission 
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of two or more signals within a single channel..." and, as 
applied to FM broadcast stations, as "...the transmission 

of ... other signals in addition to the regular broadcast 
rn ca C.F.R. 3.310(1). During the course of the 
Commission's study of functional music, several persons had 
filed petitions suggesting that FM stations be authorized 

to transmit various kinds of specialized services on a multi- 
plex basis, without disturbing their broadcast functions 

(R. 126-129; 139-147, 273-276; see also R. 280, par.8). The 
multiplex principle was not new, having been applied first 
in the fields of telegraph circuits and telephone transmis- 
sions. See Altman, F. and Dyer, J.H., "Multiplex Broadcast- 
ing", Electrical Engineering, Vol. 66, No. 4, p. 372 (April, 
1947). Its application to broadcasting was more recent, the 
Commission having authorized the transmission of certain 
limited forms of telecommunications by FM broadcast sta- 
tions on a multiplex basis in 1948, 13 F.R. 3238. In its 
Notice of Proposed Rulemaking with regard to functional music, 
the Commission specifically invited comments directed toward 
its tentative conclusion that functional music was not 
"broadcasting" and toward the characteristics of both func- 
tional music and methods of multiplex transmission (R. 284, 


par.15). 


2/ The broadcast program is carried on the “main carrier 
frequency” or “main channel" and the non-broadcast signal 
is carried on a “subcarrier frequency” or "subchannel", 
(See the Commission's statements herein at R. 597, par.18; 
R. 601, par. 30; R. 852, par.3; R. 885-886, par. 3; R. 913, 
par.9o). 
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After a proceeding in accordance with Section 4 of the 

Administrative Procedure Act (5 U.S.C. $1003) the Commission, 

on March 22, 1955, issued a Report and Order which adopted 

in modified form the proposal described in its Notice of 

December 31, 1953 (R. 589-612). It reaffirmed its conclusion 

that functional music operations were not “broadcasting” and 

that they should be authorized in the FM frequency band 

only as an adjunct to FM broadcast operations. (R. 590-592, 


pars. 3-5). It found that multiplex operations were feasible, 


in that no substantial degradation of the technical quality 
3 


of broadcast service on the main channel need result and 
that "...while sub-channel performance varies with the 
operating parameters, it)is useful for subsidiary purposes.” 
(R. 601, par.30; R. 596-597, pars. 16-18). It noted that 
there was some question as to the availability of multiplex 
equipment and concluded that "™...in view of the comments 


filed in this preceeding with respect to the present state 


of the art..." a period of one year should assure "... 


adequate time for the development and quantity manufacture 


of such equipment.” (R. 598, par. 20; see also R. 597, par.19). 


_3/ The new rules contained conditions intended "...to 
insure the maintenance of the present quality of the 
main channel signal.” (R. 597, par.18; see R. 601-602, 
pars. 30, 31; R. 610-611). Sections 3.250 and 3.317 of 
the Commission's Rules (47 C.F.R. $83,250, 3.317) have 
the effect of requiring the submission of measurements 
upon installation of multiplex transmitting equipment, 
indicating that these conditions with regard to the 
quality of the main carrier signal are met. 
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Te modification of the Commission's original proposal 
consisted of a determination that authority to carry on 
functional music operations, pursuant to a special Subsidiary 
Communications Authorization (SCA) on a simplex basis would 
be limited to a period of one year from the effective date 
of the rules and that thereafter all functional music opera- 
tions would be limited to SCA‘'s for multiplex operation. 
This change from the Commission's original proposal occurred 
because of the Commission's apprehension that the requirement 
of a 36-hour minimum broadcast week, during which simplex 
transmissions would not be permitted, would not sufficiently 
ensure the subsidiary character of the non-broadcast activities. 
It stated (R. 595-596, par.15): 


We recognize that in view of the number 
of hours required and the freedom of spacing 
accorded with respect to such hours, there 
is a danger that FM broadcasting may be too 
severly contained--that the licensee, having 
secured profitable non-broadcast arrangements 
outside of the 36-hour period, may restrict 
its business commitment to this minimum, It 
is our view, however, that such minimal re- 
strictions are in order at the present time 
because of FM's financial condition, and we 
have determined upon a revision which will 
give assurance against the noted undesirable 
situation coming to pass. In line with the 
findings of the succeeding paragraphs on the 
feasibility of multiplexing, we have decided 
to limit the permission to engage in these 
specialized non-—broadcast activities on a 
simplex basis to a period of one year from 
the effective date of this Report and Order; 
following this period, all such operations 
must be conducted on a multiplex basis. We 
believe that the one-year period will permit 
the immediate undertaking of functional 
music or other specialized operations on a 
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simplex basis; will allow licensees who have 

invested in special equipment to get back 

some return on their investment; and will 

insure an adequate period for the development 

and manufacture at reasonable prices of 

multiplex equipment. 
Commissioner Webster dissented in part, on the ground that 
functional music stations operating on a multiplex basis 
should be required to transmit broadcast programs at all 
times when they transmitted functional music programs, in 
view of his fear that otherwise stations multiplexing on 
the sub-channel might refrain from carrying any broadcast 
programs on the main channel. (R. 604). Commissioner 
Doerfer dissented in part, on the ground that functional 
music was “broadcasting” and hence there was no need to 
require multiplexing. (R. 605-606). 

Various licensees of functional music stations, includ- 
ing the licensee of petitioner's Station WFMF, filed peti- 
tions for reconsideration of this Report and Order, arguing 


that functional music services were “broadcasting” and that 


enforcement of the 36-hour requirement would cause them 


irreparable injury by disrupting their service to subscribers. 


(R. 636-667, 688-692, 695-701, 703-774). Other parties filed 
comments or oppositions to these petitions (R. 670-687, T02A- 
702B). The Commission extended the effective date of the 

new rules to July 1, 1955, in order to fully consider and 
determine these petitions (R. 632-634, 778). On June 1 and 


June 29, 1955, it denied’ them (R. 775-778, 783-787). Neither 
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the licensee of WFMF nor anyone else appealed from the Commis- 
sion's Report and Order adopting the new rules or its denial 
of petitions for reconsideration. 

On July 14, 1955, the licensee of WFMF applied for an 
SCA covering its simplex background music and storecasting 
activities (R. 795-804). On August 22, 1955, it applied 
for renewal of its FM broadcast license (R. 805-822). 
Renewal of the broadcast license was granted on November a 
1955 (R. 823-824) and a simplex SCA " ..for the period 
ending July 1, 1956." was granted on November 30, 1955 
(R. 825). 

In May of 1956, petitioner's predecessor and a number 
of other functional music licensees petitioned the Commis- 
sion for postponement of the effective date of conversion 
to multiplexing (R. 827-851). They represented that they 


ve 


intended to convert to multiplex operation "...aS soon aS 


satisfactory equipment can be obtained." (R. 831) but 


contended that "...it has not been possible for petitioners 
to obtain necessary equipment in proper operating condition 
to satisfy their requirements and to comply with the pro- 
visions of Section 3.293." (R. 828). They alleged that 
there were substantial problems with regard to the design 
of the necessary multiplex transmitting and receiving 
equipment, that manufacturers were not capable of deliver- 
ing such equipment, and that even after delivery a sub- 


stantial period for actual conversion would be necessary. 
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(R. 830-831). They estimated that they would be able to 
convert within 12 to 18 months (R. 831). On June 13, 1956, 
the Commission amended its rules to postpone the effective 
date for required conversion to multiplexing to July Ge 
1957 and extended outstanding SCA‘s for simplexing to that 
date, on the ground that » ..multiplex equipment is not yet 
generally available.” (R. 854). 
In May of 1957, the licensee of WFMF and other simplex 
functional music operators again petitioned the Commission 
for an extension of the date for conversion to multiplexing. 


(R. 855-884). They stated that "while progress has been 


made during the past year in the development of multiplex 


equipment, all of the technical difficulties have not been 
overcome and it is not yet possible forpetitioners to 
obtain the necessary equipment in proper operating condi- 
tion to satisfy their requirements and comply with the pro- 
visions of Section 3.293..." (R. 856). They again stated 
their intention to convert to multiplexing as soon as 
satisfactory equipment became available, and they were 
"hopeful that such equipment will become available 
within a reasonable time." (R. 857). They requested an 
extension until "...July 1, 1958 or a later date...” (R. 857). 
On June 13, 1957, the Commission granted this request 
only in part, postponing the date for conversion to multi- 
plexing to January l, 1958 by another rule change and extend- 


ing outstanding simplex SCA's to that date. It also provided 
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that no new SCA's for simplex operations commencing after 
July 1, 1957 would be granted. The grounds of its actions 
were as follows (R. 866-887): 


The material furnished by petitioners indi- 
cates that multiplex equipment is not sufficiently 
available to require all FM stations presently 
engaged in simplex operaions to switch to multi- 
plexing at this time...However, we feel that a 
six-month extension will afford present SCA holders 
sufficient time to accomplish the change-over to 
multiplexing... 

Although we are extending the time for simplex 
operations, we wish to reaffirm our basic view 
that all functional mwic activities should be 
conducted on a multiplex basis as soon as 
possible. The petitioners note that progress 
has been made during the past year in the 
design and manufacture of transmitting equipment. 
As of May 1957, 47 FM stations held outstanding 
authorizations for multiplex operations; and of 
these, 35 were either actually operating or 
were preparing to commence multiplex operations 
in the near future. Seventeen stations have 
submitted technical measurements indicating 
satisfactory multiplexing operations. We expect 
that no further extension for simplex operations 
will be necessary after January 1, 1958. 


In the fall of 1957, petitioner (as well as other 
licensees engaged in simplex operations) petitioned the 
Commission for amendment of the rules so as to delete the 
multiplex requirement altogether or, in the alternative, 
for a waiver of that requirement "...until at least 
January 1, 1959, or until technically acceptable multi- 
plexing equipment becomes available and can be installed.” 


(R. 900; see R. 889-911). Petitioner argued that the 


Commission's Report and Order authorizing experimental 


subscription television operations (First Report on 
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Subscription Television, 23 F.C.C. 532, 16 Pike & Fischer, 
R.R. 1509) had reversed the legal basis for the imposition 
of multiplexing, since it undertook to authorize experi- 
mental subscription television operations on broadcast 
channels whether it was “broadcast” in nature or not. 

(R. 893-896}. Petitioner argued further (1) that multiplex 
operation would inevitably degrade the quality of per frmance 
on the main channel (R. 896-898, 903-911) and (2) that 
multiplex equipment, the performance of which would meet 
the Commission's requirements with regard to operation 


on the main channel and petitioner's requirements with 


regard to operation on the sub-channel, was not yet avail- 
4 


able (R. 898-900). 

On December 11, 1957, the Commission released a 
Report and Order denying all of these petitions (R. 912- 
915). It pointed out that it had permitted simplex opera- 
tion after the adoption of its rules "In light of the 
unavailability of multiplex equipment...” and that, in 
view of its decision not to reallocate the FM band to 


non-broadcast use, the only alternative to multiplexing 


_4/ These latter allegations are not clearly spelled out 
in petitioner's pleading, which merely states that rer 
considerable doubt remains as to whether or not the 
currently available equipment can satisfactorily perform 
in accordance with some of the principal claims of the 
developers of multiplex equipment,” and that «neither 
the General Electric Company nor Collins Radio Company is 
manufacturing multiplex equipment.” (R. 899). However, 
in footnote, petitioner referred to other pleadings which 
did make the claims described above. (R. 899-900, fn.8). 
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was the cessation of functional music operations, It noted 
that 27 of the 66 stations holding multiplex SCA's had 
submitted measurements with available equipment indicating 
satisfactory performance on the main channel, and concluded 
(R. 914, par.8): 


We affirm our view that functional music 
operations engaged in by FM stations in the 
broadcast band should be conducted on a multiplex 
basis as soon as possible. Last June when we 
extended the time during which functional music 
on a simplex basis could continue to be provided 
to January 1, 1958, we stated that we expected 
further extensions for simplexing would not be 
necessary. Functional music operators have been 
on notice for over two and a half years that the 
Commission expected all functional music operations 
to be multiplexed. We do not believe that an 
additional general extension for simplexing is 
justified. 


The Commission recognized, however, that some statis 


were faced with special difficulties in completing conver- 
sion to multiplexing within the required time. It there- 
fore announced that it would consider individual requests 
for waiver of the rules to permit short-term extensions for 
simplexing upon a showing that some substantial steps to 
convert to multiplexing had been taken and that the addi- 
tional time was necessary to complete conversion. To 
afford time to process such requests, it amended the rules 
to extend the time during which simplex operations could 
be conducted to March 1, 1958 and, at the same time, extended 
outstanding simplex SCA's to that date. 

On January 10, 1958, petitioner filed a petition 


for rehearing and reconsideration of this Report and 
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Order and an interlocutory motion for stay of the multiplex 
requiement pending determination of its petition and a 
“reasonable” period of not less than 60 days thereafter 
(R. 916-941, 942-947). In its petition for rehearing, it 
again argued that multiplexing would degrade service on the 
main channel and that the subscription television decision 
had undercut the legal basis of the multiplex requirement 
(RB. 918-920, 924-926). In addition, t raised two matters 
not specifically argued theretofore. 

The first was its distinction of FM stations like 


itself, which had substantial investments in simplex 


equipment, from "...the new entrepeneur who can dabble 


and experiment with a token number of receiver installations, 
who does not stand to lose an already substantial capital 
investment through total obsolescence and who is not 

forced to contend with customers conditioned to technical 
service of a higher order than is possible with multiplex- 
ing.” (R. 920-921). In addition, it argued, for the first 
time in these proceedings, that FM licensees then engaging 

in functional music operations on a simplex basis were 
entitled to an adjudicatory hearing pursuant to Section 


316(a) of the Act (47 U.S.C, $316) prior to any conversion 


to multiplexing since, it alleged, such mandatory conver- 
sion amounted to a modification of their license. (R. 926-928), 
Petitioner asked for deletion of the multiplex requirement 


or, in the alternative, an adjudicatory hearing. (R.928- 
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935. 


On January 14, 1958, petitioner filed an application 


for "renewal" of its simplex SCA and a further petition 
for interlocutory waiver of the multiplex requirement of 
the Commission*s Rules and of the limitations on the time 
Within which requests for individual waiver of the require- 
ment might be filed (R. 948-955). 

On February 26, 1958, the Commission denied the peti- 
tion for rehearing and the motion for stay. (R. 960- 
063) at the same time, it extended the time within which 
petitioner might apply for individual waiver of the rules, 
upon a showing that steps had been taken to convert to 
multiplexing, to March 15, 1958. It rejected the con- 
tention that there was any conflict between its treatment 
of subscription television and its treatment of functional 
music, emphasizing that its decision to require multiplex- 
ing in functional music operations rested on its determina- 
tion not to reallocate the FM band to non-broadcast use, 
It also rejected the contention that a refusal to extend 


simplex SCA'*s beyond the date specified in the rules and 


_5/ Petitioner also asked for declaratory rulings and for 
further rule-making proceedings. 


_6/ This Memorandum Opinion and Order was released on 
February 28, 1958. (R. 960-963). On March 4, 1958, a 
corrected copy of the Opinion and Order was issued, 
differing from the original only in that it noted the 
dissent of Chairman Doerfer (R. 965-968). Throughout 
its brief, petition refers to this order as the order 
of March 4, 1958, 
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in the SCA's could be construed as a modification of 
license which required a hearing under Section 316 of 
the Act. Finally, it rejected petitioner’*s motion for 
"stay” of the multiplex requirement on the ground that 
an opportunity to request individual waiver of that require- 
ment so as to meet the special problems of specific licensees 
was already afforded, and it had extended, as noted, the 
time within which petitioner might take advantage of this 
opportunity. 

On February 27, 1958, the Commission returned with- 
out hearing, as being in patent conflict with its rules, 


p@itioner's application for "renewal" of its simplex SCA. 


This appeal and petition for review were filed on 


March 11, 1958. They are taken enly from (1) the Com- 
mission's Report and Order of December 11, 1957, refusing 

to delete the multiplex requirement from its rules or 
generally to extend the period for simplexing beyond 

March 1, 1958; (2) the Commission's Memorandum Opinion 

and Order of February 26, 1958, denying Functional Music's 
p@ition for rehearing of the Report and Order of December ce 
1957; and (3) the Gommission's action of February 27, 1958, 
returning without hearing petitioner's application for 


renewal of its simplex SCA. 
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SUMMARY OF ARGUMENT 
Ts 


Petitioner claims that the Commission erred in holding 


(1) that functional music operations were non-broadcast in 


mature, and (2) that it had no power to authorize non-broadcast 
transmissions in the FM broadcast band, The first claim is 
unsound as a matter of law; the second misconstrues the Com- 
mission actions herein, which in fact authorized functional 
music operations in the FM band. 

In determining whether the functional music services 
fell within the definition of “broadcasting” in Section 3(0) 
of the Act ("...the dissemination of radio communications 
intended to be received by the public, directly or by the 
intermediary of relay stations"), the Commission analyzed all 
facets of these operations. It concluded on the basis of 
the highly specialized and extremely rigid program format 
required by the operations and the sources of the revenues 
of stations engaged in them that the non-broadcast point-to- 
point commercial service to subscribers was the primary 
business of such stations. Therefore, notwithstanding the 
fact that the programs of such stations could be received 
by the general public on ordinary sets, it held that the 
operations of functional music stations were predominantly 
non-broadcast in nature, 

Petitioner, on the other hand, seizes upon the fact 
that the public, whether at home or in the establishments of 


subscribers, can and is intended to hear its signal. All 
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other considerations, it contends, are irrelevant. But the 
Commission's treatment of the service to subscribers as 
point-to-point communication, analogous to the wired "Muzak" 
services with which it competes, was entirely reasonable in 
view of the fact that it is the commercial or industrial 
subscribers and not the public who control the receiving 
sets, determine when they shall be in operation and at what 
volume, what portions shall be deleted and what portions 
shall be heightened in volume. It is moreover, the sub- 
scribers whose needs determine and compel the rigid nature 
of the program format. The Commission's view that this 
commercial point-to-point service is the key to the opera- 
tion of a functional music station is borne out by the 


record evidence on program format and sources of revenues 


of the functional music operator. 


Petitioner would thus have the Court and the Commis- 
sion close their eyes to many of the salient features of 
functional music operations and apply the definition of 
*broadcasting" in Section 3(0) mechanically and without 
regard to the actual facts, The plain fact is that under 
petitioner's view, the FM broadcast band could be converted 
to a substantial extent'to commercial or industrial operations 
serving stores or competing with Muzak's wired background 
music enterprise. 

ii. 
The Commission orders attacked herein do not modify any 


existing authorization held by petitioner. It is not and could 
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not be claimed that these orders, by refusing to change the Com 
mission's functional music rules and to extend further petion- 
er's Subsidiary Communications Authorization for operation on a 
simplex basis, thereby modify that subsidiary authorization. 
Petitioner's sole claim is that these orders, in some unexplained 
and inexplicable fashion, modify authority contained in its 
basic FM broadcast license as a result of the renewal of that 
license in 1949 and 1952.7 it is clear that when petitioner's 
license expired and was renewed in 1959, it was subject to the 
Commission's determination that functional music operations would 
be authorized only pursuant to a special subsidiary authoriza- 
tion. Petitioner sought and obtained such an authorization, 
which was the only authorization to conduct functional music 


which it possessed at the time the instant orders were 


adopted and issued. That special authorization expmed of 


its own terms on March 1, 1958 and a refusal to extend it 
further cannot be considered a modification thereof. 
III. 

Petitioner clams that the Commission was required 
by Section 309(b) of the Act to afford it an evidentiary 
hearing prior to rejecting its application for renewal of 
its Subsidiary Communications Authorization for functional 
music operation on a simplex basis. But under the control- 
ling precedent of United States v. Storer Broadcasting Co., 
351 U.S. 192, a hearing is required on applications in 


conflict with the Commission's rules only when such appli- 
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cations are accompanied by a request for change or waiver 


of the rules setting forth reasons, sufficient if true, 


to justify such a change or waiver. Petitioner‘s request 
for change of the rules sets forth only matters which 

the Commission had already considered in the course of 
the rule-making proceedings and properly rejected as 
grounds for change of the rules. Thus, petitioner points 
to no facts which would justify a hearing on the subject 
of whether its individual operations are non-broadcast in 
nature. 

Its allegations that multiplex equipment is not and 
will not be adequate to serve its commercial needs in 
Chicago, assuming them to be true, did not constitute 
a proper basis for waiver or a hearing thereon, In 
the rule-making proceedings which terminated in 1955, 
the Commission determined that the public interest con- 
siderations in ensuring that frequencies allocated to 
broadcasting be used primarily for that purpose out- 
weighed allegations of injury to functional music enter- 
prises. That determination was clearly within the 
Commission's broad authority in the area of allocations. 
Its actions of 1958 merely reaffirmed that determination 
and no evidentiary hearing on the adequacy of multiplex 
equipment forpetitioner’s needs was therefore warranted 


or required. 
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ARGUMENT 
THE COMMISSION'S DETERMINATION THAT FUNCTIONAL 
MUSIC OPERATIONS SHOULD ULTIMATELY BE AUTHORIZED 


IN THE FM BROADCAST BAND ON A MULTIPLEX BASIS 
ONLY, ON THE GROUND THAT SUCH OPERATIONS ARE 
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NON-BROAD CAST IN NATURE, WAS A REASONABLE AND 
PROPER EXERCISE OF ITS RULEMAKING AUTHORITY. 


In this case the Commission, after a comprehensive 
rule making proceeding in which petitioner's predecessor 
participated fully, determined that functional music opera- 
tions (background music, storecasting and transitcasting) 
were not broadcasting operations intended for public 
reception, but that as a useful financial prop for the FM 
service which was undergoing economic difficulties, they 
could nevertheless be authorized on a subsidiary basis in 
the FM band. The Commission further held that in order 


to insure the subsidiary nature of the functional music 


service, it would be required to operate only on a multiplex 


basis as soon as multiplex equipment became available. 
Petitioner's primary argument on the merits here is 

directed to the nature of the functional music service 

and the propriety of its being conducted in frequency bands 

allocated to FM broadcasting. Specifically it argues that 

functional music operations are broadcasting intended to 

be received by the public, and that in any event the Commis- 

sion improperly determined that such operations, even if 

they are assumed to be non-broadcasting, could not be 

conducted on a simplex basis in the FM broadcast band. As 


we shall show below the former argument, while it correctly 
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construes the Commission's action, is erroneous as a matter 
of law. The latter contention is erroneous both as a matter 
of fact and of law, The Commission far from suggesting that 
functional music operations as a non-broadcast service 
could not be authorized in the FM broadcast band, permitted 
them to so operate on a subsidiary basis pursuant to special 
authorization. Its policy decision that such operation after 
a reasonable period of time should be limited to a multiplex 
basis was clearly a reasonable one, 

The Commission's determination that functional music 
operations were not broadcasting as defined in the Communica- 
tions Act and its Rules and Regulations was based on a 


careful analysis of the operation in the light of its estab- 


lished criteria for evaluating such questions. Section 3(0) 


of the Communications Act defines "broadcasting" as “... the 


dissemination of radio communications intended to be 


received by the public directly or through the intermediary 
7/ 


of relay stations." 


This definition was derived, from the Washington 
_8/ 
International Radio Convention of 1927, See Radiotelegraph 


ee, The Commission's Rules with regard to frequency alloca- 
tions define “broadcasting service” as "A radiocommunication 
service of transmissions to be received directly by the 
general public.” 1 Pike & Fischer, R.R. p. 52:22 The same 
definition was in effect at all times relevant to this case. 
See 13 F.R. 130, 132 (1948). The Commission treated this 
definition, for the purposes of this proceeding, as identical 
with that of Section 3(0) of the Act. 


_8/ See S.2910, 73rd Cong., 2nd Sess., In the Senate of the 
United States, Committee on Interstate Commerce /Committee 
Print/ $.3285, 73rd Cong., 2nd Sess., In the Senate of the 
United States, Committee on Interstate Commerce /Committee 
Print No.5/, pp. l, 6. 
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Convention and General Regulations, Treaty Series No. 767, 
pp. 13, 16-17 (Government Printing Office, 1929). The 

1927 Convention set “broadcasting services" over against 
“fixed" and "mobile” services, the primary contrasting 
feature of which was the transmission of radio communications 
between specific sending and receiving stations. The Commis- 
sion likewise early contrasted broadcasting" with "“point- 
to-point"™ communications, holding that the latter kind of 


transmission does not fall within the terms of broadcast 
9/ 


licenses, 
Because broadcast licensees serve the general public 
rather than specific receiving stations, they have obliga- 


tions to the listening public not shared by other licensees. 


oJ Even before the creation of the Radio Commission in 
1927, the Secretary of Commerce, acting under the Radio Act 
of 1912, 37 Stat. 302, held that a station licensed for broad- 
casting was not authorized to transmit "... acknowledgments 
to individuals relating to the receipt of letters, telegrams 
and telephone calls ...." since such transmissions were in 
essence, point-to-point communication, Department of 
Commerce, Radio Service Bulletin No, 69, January 2, 1923, 
p. 8. The Radio Commission held that a "medical question 
box” program, in which a physician recommended, in response 
to letters from listeners describing their symptons, pre- 
scriptions which could only be obtained from pharmacies 
belonging to an association controlled by the principal 
owner of the station, was point-to-point communication not 
authorized by a broadcast license. Statement of Facts and 
Grounds for Decision of the Federal Radio Commission, pp. 
3-4, KFKB Broadcasting Association, Inc. v. Federal Radio 
Commission, Case No. 5240, 60 App. D.C. 79, 47 F.2d 670. 
Similarly, the Federal Communications Commission has 
held that programs involving astrological, spiritual, voca- 
tional and marital advice to specific listeners (Scroggin & 
Company Bank, 1 F.C.C. 194), coded horse-race results (Bremer 
Broadcasting Co., 2 F.C.C. 79) and even messages transmitted 
in cooperation with a local police department (Adelaide 

e 7 F.C.C. 219) constituted point-to- 


Lillian Carrell, et al., 
point communications not authorized by a broadcast license. 
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As long ago as 1928, the Federal Radio Commission enunciated 


the basic principle since followed in the evaluation of 
: 10/ 
broadcast programming as follows: 


The entire listening public within the service 
area of a station, or of a group of stations in one 
community, is entitled to service from that station 
or stations. If, therefore, all the programs trans- 
mitted are intended for, and interesting or valuable 
to, only a small portion of that public, the rest 
of the listeners are being discriminated against. 
This does not mean that every individual is entitled 
to his exact preference in program items, It does 
mean, in the opinion of the Commission, that the 
tastes, needs and desires of all substantial groups 
among the listening public should be met, in some 
fair proportion, by a well-rounded program, in which 
entertainment, consisting of music and of both classical 
and lighter grades, religion, education and instruc- 
tion, important public events, discussion of public 
questiom, weather reports, and news, and matters of 
interest to all members of the family find a place. 


The principle is not a rigid one, and is limited as 


follows (Public Service Responsibility of Broadcast Licensees, 


[Government Printing Office, 1946/ p. 13, emphasis added): 


In metropolitan areas, where the listener has 
his choice of several stations, balanced service to 
listeners can be achieved either by means of a 
balanced program structure for each station or by 
means of a number of comparatively specialized sta- 
tions which, considered together, offer a_ balanced 
service to the community. In New York City, a con- 
Siderable degree of specialization on the part of 
particular stations has already arisen--one station 
featuring a preponderance of classical music, another 
a preponderance of dance music, etc. With the larger 


10/7 Statement of Facts and Grounds for Decision of the 

Federal Radio Commission, p. 32, Great Lakes Broadcasting Co. 

v. Federal Radio Commission, Case No. 4900, 59 App. D.C. 197, 

37 F.2d 993, reprinted in 3 F.R.C.' Ann. Rep. 34 (1929). This 
principle has been expressly reaffirmed by the Federal 
Communications Commission and has been applied in innumerable 
cases. See Public Service Responsibility of Broadcast Licensees, 
p.- 12 (Government Printing Office, 1946). 
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number of stations which FM will make possible, such 
specialization may arise in other cities. To make 
possible this development on a sound community basis, 
the Commission proposes in its application forms 
hereafter to afford applicants an opportunity to 
state whether thy propose a balanced program structure 
or special emphasis on program service of a particular 
type or types. 
An equally important principle specially applicable 
to broadcast licensees developed somewhat later. It may be 
summarized by the familiar statement that a broadcast licensee 
must retain independent control of his program format and 
exercise his own discretion in determining what kind of 


programming will best serve the changing needs of his public. 


See National Broadcasting Co. V. United States, 319 U.S. 


190; Simmons v. Federal Communications Commission, 83 U.S. 
App. D.C. 262, 169 F.2d 670; Master Broadcasting Corp., 
6 Pike & Fischer, R.R. 621; Georgia School of Technology, 
10 F.C.C. 110. Finally, it should be noted that although the 
Act does not itself provide a scheme of classification of opera- 
tions, to which the definition of “broadcasting” in Section 
3(0) is tied it does of course contain a number of regulatory 
provisions applicable in terms to broadcasting, as contrasted 
with other types of radio Oe ee 

The Commission analyzed the nature of functional music 
in the light of all these considerations (R. 280-281, par. 9; 


R. 590-591, par. 3). It found, on the basis of the material 


submitted to it in the course of its long study, that the 
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programming of such services * 3. While capable of being 
received by the general public, is not so intended, Seon 

and that "... essentially these operations are geared and 
directed to reception by the commercial institutions, stores 
or transit audiences involved.” (R. 281) It noted that the 
special program format adopted was "apparently required by 


these operations” and concluded on the basis of this format 


and the fact that the overwhelming preponderance of the 


revenues of stations engaged in functional music from such 
operations (see, e.g-, R. 62, 770-771) that the service 
to subscribers and others at specific points rather than to 
the general public was the key to the overall operation 
(BR. 261, fms). 

After a rule-making proceeding in which comments 
directed to this conclusion were invited, the Commission 
reaffirmed its position, stating (R. 590, par. 3% 


A background music or storecast operation 
employing telephone wires is concededly providing 
an industrial point-to-point service; we cannot 
conclude that the essential nature of such an 
operation is changed because of the use of radio 
transmissions, It is our view that the operation 
--insofar as the programming is directed to the 
special interests of the industrial, mercantile, 
transportation, or other subscribers and is not 
primarily intended for reception by the general 
public -- must be characterized as predominantly 
non-broadcast in nature. The fact that a large 
portion of these transmissions -~ including most 
of the program material -- may be received by the 
general public on home receivers as an incidental 
by-product of the primary intent of the transmissions 
does not change this rationale. 


It rejected the argument that functional music stations 


were merely specialized broadcast stations, similar to “good 





= 2S 
music” stations, pointing out that this presupposed that 
such services were instituted to meet some specific local 
need on the part of some segment of the general public. 
Prior to the advent of functional music and the functional 
music subscriber, however, no FM broadcast licensee employed 
the functional music program format; after its advent, 


several FM stations engaged in functional msuic could frequent- 


ly be found in the same area, effectively inundating the 
L2/ 
area with substantially the same service. Finally, it noted 


that such operations, assuming them to be broadcast in nature, 
faced substantial questions under a number of basic broad- 
cast provisions of the act and rules and policies of the 
Commission. Included here were Section 317 (sponsorship 
announcements), the rules requiring station identification 
announcements and announcements that mechanical reproductions 
are being utilized, and the policy requiring maintenance by 
the licensee of positive control over its programming. 

The record provides potent support for these findings. 
The history of petitioner's Station WFMF, which engages in 
storecasting and the background music service and which 
12 There may of course be more than one “good music" 
broadcasting station (AM or FM) in some of the larger com- 
munities, who, though they normally have much more diver- 
sified programs than those carried over functional music 
Stations, broadcast classical music during large segments 
of the broadcast day. But the choice provided the public 
between, say, listening to an opera or symphony on one such 
"specialized™ station, and a recital or chamber music on 
another, is not to be compared with a "choice”™ between 


two simultaneous programs of the background music type where 
the characterlessness of the music is its integral feature. 
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was one of the primary subjects of the Commission investiga- 
tion leading to the proposal and adoption of the rules here 
attacked, is particularly significant. During 1948 and 
1949, before commencing functional music operations, a 
typical WFMF broadcast week consisted of 81.98% entertain-—- 
ment, .92% religion, 4.13% education, 5.63% news and 7.34% 
talks (R. 15; see also R. 29-31). Functional music opera- 
tions commenced in November, 1949 (R. 62). The station, 
which had been operating 54% hours per week and which had 
proposed to operate 94% hours per week (R. 16), now ex- 
panded its schedule to nearly 119 hours per week (R. 77). 
The typical week for 1950 consisted of 97.89% entertain- 
mau aes news and .85% discussion (R. 76); a consecutive 
week in January, 1951 contained 97.69% entertainment and 
2.31% news (R. 63). In its 1951 renewal application, WFMF 
proposed 97.76% entertainment and 2.24% news, dispensing 
with other types of programming subject to "... the final 
outcome of the Commission's evaluation of so-called "Punc- 
tional Music*operations '...." (R. 76, 96) The typical week 
for 1953 and 1954 consisted of 99,01% entertainment and 


14/ 
99% news (R. 810). 


13/ According to Station WFMF, all of the “entertainment” 
programs involved were musical in nature (R. 63; see also 

R. 91-94). It would appear that all of the musical programs 
were recorded (R. 91-94). 


14/ In contrast WGMS-FM, a good music broadcasting station 
in Washington, D.C. showed programming for its composite 
week in 1956 of 82.5% entertainment, .5% religious, 25% 
educational, 9.5% news, 2% discussion and 3% talks. 
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These figures give only the barest indication of the 


degree of specialization involved in functional music 
15/ 
Operations, including petitioner’*s, and they only hint at 


the extent to which the extreme specialization which is 
involved is required by the very nature of the functional 

music enterprise. The advertising brochure which WFMF 
submitted to the Commission, and which the Commission indicated 
was typical of the advertising releases submitted by other 
licensees engaged in functional music (R. 277, fn. 1), re- 
presents to prospective subscribers (R. 51): 


Ordinary phonograph records are orchestrated 
to attract the greatest amount of listener attention 
and interest and therefore must be distracting. Con- 
versely, our scientific programming does not attract 
the customer's attention nor distract from the work 
at hand. Obviously, this is an extremely important 
factor when considering the use of background music 
to improve labor relations, employee efficiency 
or to make shopping or dining more pleasant. We 
maintain a large and thoroughly experienced staff 
whose sole function is to program background music 
scientifically and thus eliminate “hot” numbers, 
loud solos or unusual musical arrangements. 


Some of the contracts which have been entered into by 


Stations engaging in functional music explicitly recognize 


15/ The Commission found, as to "background music” in 
general, that (R. 277, fn.1): 

The purpose of such music is to create an atmosphere 
favorable to tl conduct of activities to which the 
music is incidental, such as for example dining in 
restaurants. Therefore, either through selection or 
editing, the music tends to be devoid of striking 
or distracting qualities; extremes such as jazz or 
classical music are avoided and vocals appear to 
be seldom used, 

According to Station WFMF, its functional music programming 
consists of "... popular and/or semi-classical non-vocal 
orchestral selections....” (R. 800) 
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an obligation on the part of the station to provide such 
"scientifically planned" programming (R. 55, 222, 253). 

Some purport by their terms to retain discretion in the sta- 
tion to substitute for functional music programs any program 
of national or local interest which it deems desirable 

(R. 256-257, 663-667). But when the Commission proposed and 
adopted a rule requiring FM stations to devote a minimum of 
36 hours a week to normal broadcast operation without trans- 
mission on a simplex basis during that 36-hour period, peti- 
tioner's predecessor in interest, among others, complained 
bitterly that, due to the rigidity of the functional music 
operation, it could not work 36 hours of balanced programming 
into its then 126 hours of actual operation per week (R. 811) 
without seriously disrupting service to its subscribers 

(R. 393-397, 506-508, 654-657, 703-715, 747-757). It finally 
solved this particular problem by confining broadcast pro- 
grams not suitable for transmission to its subscribers to 
periods before functional music services commence, i.e., 6:00 
to 8:00 A.M. on weekdays and 6:00 A.M. to 12:00 noon on 
Sundays (R. 800-802, 817-820). 


Petitioner does not dispute any of the evidentiary 


facts upon which the Commission's conclusionwa based. Its 


objection runs*rather to the Commission's evaluation of the 
significance of those facts. Seizing upon the words, "... 
intended to be received by the public ...", petitioner seeks, 


in single-minded concentration, to apply them to the facts 
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of this case without regard to their context in the Act or 
the Commission's Rules and policies. Thus, it contends that 
the audience in the establishments of its subscribers is 

the “public” to which Section 3(0) refers (Pet. Br. 15-16) 
and that, assuming that only the home audience can be con- 
sidered the "public", its programs are clearly intended 

to be received by that audience as well (Pet. Br. 18). It 
desires, it claims that all sets within the reach of its 
signal be tuned to its frequency (Pet. Br. 20-21). In 

the light of these considerations, petitioner argues, 

neither the elimination of commercials in the background 
music service (Pet. Br. 14-15) nor the specialization of program 
format (Pet. Br. 16-18) nor the imposition of a charge 

upon subscribers (Pet. Br. 18-20) takes its operations out 
of the broadcast category. 

The argument that the Commission was required to 
consider listeners to functional music programs in the 
establishments or stores of subscribers as members of 
the public within the meaning of Section 3(0) is not one 
upon which petitioner*s predecessors in interest placed 


16/ 
any serious reliance before the Commission, The reason 


a ee ee Oe ee 
16/ Station WFMF made a reference to such am argument in 
one of its early submittals to the Commission prior to the 
rule-making proceeding (R. 63); despite the Commission's 
explicit invitation to direct comments in the rule-making 
proceeding to its conclusion that functional music was 

not broadcasting, petitioner, who otherwise participated 
fully, did not make any comment on this subject. (R. 293- 
295, 379-381, 5-6-512). In its 1955 request for reconsid- 
eration of the new rules, it devoted a one-line footnote 
to the claim that audiences in the establishments of sub- 
scrihers were also "the public". (R. 754) The only other 
references to such an argument made by other parties may 
be found at R. 479-480, 645. 
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for this diffidence on the part of the functional music 
Operator is plain. Audiences of functional music programs 
may be members of the public, but the receiving sets which 
are used are owned or rented not by the public but by the 
subscribers (R. 156, 277), and the sets are not under the 
control of the “public” but rather under the control of 
the subscribers and the station. It is the subscribers 
alone who determine that the sets shall be locked to the 
frequency of a particular station (R. 277-278). It is the 
subscribers who determine when functional music programs 
shall be heard and whether they shall be received in dis- 
continuous segments or continuously (R. 759-760, 764-765, 
767-768, 800-801). It is the subscribers and the station 
who determine that portions of the transmitted program 
material shall be deleted and which portions shall be or, 
in the case of storecasting and transitcasting, that com- 
mercials shall be heard at a higher volume than the rest 
of the program material (R. cue is the subscribers, 


in the end, whose needs determine, on the basis of their 
8/ 


own commercial interests, the nature of the program format. 


iv/ Thus Station WFMF argued early in these proceedings 


that it could delete the announcements required by the Act 
and the Commission's Rules to its functional music audience 
because "...such excision is at the specific request of 

the subscriber." (R. 61). 


18/ In its Petition for Rehearing filed on January 10, 1958, 
petitioner itself stated "...the program tastes of the sub- 
scribers will be substantially determinative of the program 
service.” (R. 924) 
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The public’s wishes are considered only to the ement that 

they happen to coincide with the interests of the subscribers. 
It may be argued that control by the subscriber is 

immaterial, since it is the customer or employee whom the 

subscribers is ultimately trying to please. Such an argument 

has little validity, however, in view of the fact that the 

particular customer or employee may have little if any 

choice of whether he shall listen or not. Petitioner apparent— 

ly disclaims any intent to argue that “transitcasting”™, 

which it describes as an operation in which "...the public 

appetite for music is utilized to subject the public as a 

‘captive’ audience riding on busses and trolleys to commer- 

cial messages." (Pet. Br. 5, fn. 1), should be treated as 

broadcasting. But it is equally clear that a customer of 

one of petitioner's storecasting subscribers, for instance, 

might not desire to hear music or commercial advertisement 

when doing his shopping -€cf. R. eet) 

Petitioner does claim that "...individual subscribers 
play a much smaller role in the planning of WFMF's programs 
than advertisers do in planning the programs of many broad- 
cast stations." (Pet. Br. 16-17). It ignores, of course, 
the control by the subscribers as a group over the times at 


which and the conditions under which the functional music 


19/It should be noted that the Commission considered the 

public inteest problem inherent in the "forced listening" 
involved in transitcasting and decided, as a matter of 

policy, that such issues were better determined by local 

public utility agencies than by any nation-wide rule (R. 592-593). 
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programs shall be heard (not to mention the subscribers’ 
control over the portions of the program material which 
shall be deleted or raised in volume). Moreover, in large 
part, because of the tendency of advertisers to skew the 
commercial broadcast format, the Commission has insisted 
on the importance of sustaining time as a period in which 
the station can exercise its discretion in meeting those 


needs of the listening public in which the advertiser may 


not be interested. Public Service Responsibility of Broad- 


cast Licensees, pp. 12-14; cf. Bay State Beacon, Inc. v. 


Federal Communications Commission, 84 U.S. App. D.C. 216, 
171 F.2d 826. Here no similar protection of the broadcaster's 
independence is possible, since a full day's continuity of 
service to subscribers is essential. 
Petitioner's argument that all of its programs are 
capable of being received by the home audience on ordinary 


FM receiving sets and that all programs are intended to be so 


received (Pet. Br. 18) simply misses the point. The Commission 


recognized, considered and weighed these facts (R. 590). It 
concluded, however, that in view of the program format 
adopted and evidently required by the operations and the 


sources of the station's revenues, that the service to sub- 


20/ 


scribers was the key to the overall operation of the station, 


20/WFMF's relegation of religious, discussion and educational 

programming to hours outside of the functional music operation 

(i.e. 6:00 to 8:00 A.M. on weekdays und 6:00 A.M. to 12:00 
noon on Sundays) lends strong support to this conclusion. 
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Insofar as functional music programs are intended for sub- 
scribers at specific points rather than the general public 
they are non-broadcast in nature, and since the programming of 


Stations engaged in functional music is primarily so intended 


their operations as a whole must be considered predominantly 
217 
non-broadcast in nature. (Ibid) Petitioner charges that 


the Commission arbitrarily rewrites Section 3(0) to read 
“primarily intended to be received by the public." (Pet. Br. 27). 
But the Commission, in applying the Act's definition to cir- 
cumstances not specifically envisioned by its creators, 
properly recognized that functional music services were sub- 
Stantially or predominantly unlike the broadcast services in 
whose band of frequencies they were functioning and that this 
difference stemmed directly from the “intent™ of the trans- 
mitting station, 

After what has been said, it can come as no suprise 
that the Commission has never contended that specialization 
of program format (Pet. Br. 16-18), the imposition of a 
charge upon subscribers (Pet. Br. 18-20), nor yet the elimina- 


tion of commercials at the request of the listener (Pet. Br. 1415), 


21/7 The Commission thus did not ignore the alleged popularity 
with the home audience (Pet. Br. 23) of WFMF"s programming, 

We may note, however, that the popularity of which petitioner 
boasts occurred, according to its own exhibit, in the period 
during which the least number of people were listening to radia, 
Between 7:00 A.M. and 12:00 nocn, Monday through Friday, when 
more than twice as many people were listening to radio as 
during the evening hours, petitioner's station cannot even be 
accurately ranked, beyond the statement that it was at least 
seventeenth. In the next most popular radio listening period 
(Saturday 10:00 A.M. to 6:00 P.M.) petitioner*s station was 
fourteenth in populwity. (R. 772-773). 
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taken individually and witout regard to each other or to 
other factors, would necessarily require the classification 


of a radio service as non-broadcasting in nature. The Con- 


mission considered these factors neither singly nor in 


isolation from other facts. 

Thus, specidization of program format, particularly 
to the rigid degree involved in functional music operations 
such as petitioner's, is not envisioned by the Commission's 
policies as permissible upon a simple showing that the 
community involved is already served by a number of stations. 
As the Commission's 1946 policy statement indicates, special- 
ized broadcast stations are envisioned as offering, considered 
along with non-specialized stations, a balanced service to 


all substantial community needs. Public Service Responsibility 


of Broadcast Licensees, 


of Broadcast Licensees, p- 


13; see p. 26, supra. As the Com- 
mission pointed out in adopting the new rules (R. 590-591), 
this presupposes that a specialized broadcast station is 
instituted in response to and geared for the satisfaction 

of some specific need or demand on the part of the listening 


public which is not already being met by other stations. Cf. 


Food Terminal Broadcasting Co., 5 F.C.C. 160, 6 F.C.C. 271; 


Young People’s Association for the Propogation of the Gospel, 
6 F.C. Cc. 178. 


To apply such conceptions to functional music operations 
such as petitioner’s is surely a classic instance of placing 


the cart before the horse. Functional music cleariy did not 
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originate in response to any demand from the non-subscribing 
listening public for its peculiar programming, but as a cheaper 
alternative to the wired music supplied for commercial estab- 
lishments by such organizations as "Muzak". Even assuming 
substantial popularity of such programming with some segment 
of the home listening audience, the functional music operator 
is interested in meeting the needs of the audience only so 
long as and to the extent that its needs coincide with the 
commercial needs of the subscribers. One may question on 
this record, for instance, the extent of Station WFMF's 
interest in the listener who enjoyed much of its programming 
but who criticized (even before the institution of functional 
music operations) ",..the monotony of the themes for your 
various programs.” and who complained that "A steady diet 
of ‘mood music’ ... would be tiring.” (R. 42) 

Moreover, as the Commission noted, since the incentive 
to engage in functional music operations is the needs of 


subscribers rather than the demand of the general public, 


several functional music stations can frequently be found 


in the same area, with the result that any legitimate need 
for such broadcast specialization is not only met but over- 
met, and the area is effectively inundated with the same 
service. We may add, conversely, that to apply the concept 
of a specialized broadcast station to functional music 
operators would have the curious effect of limiting such 


Operations to large metropolitan areas, where there are a 
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large number of other broadcast services. This would hardly 
be of any general help to FM broadcasting. All of this, of 
course, is in addition to the fact that the Commission did 
not classify functional music as non-broadcast on the basis 
of its specialized format alone, but on the basis of all 
the factors we have discussed, 

Similarly, the Commission did not hid that radio 
services indistinguishable from norma]-broadcasting in 
every respect save the transmission of a supersonic signal 
to delete commercials and other spoken matter (see R. 156) 
must necessarily be classified as non-broadcast (Pet. Br. 18). 
There is in the use of the “beep” signal, however, a signifi- 
cant distinction between functional music and the broadcast- 
ing referred to by the Act. This lies not in the absence of 
seuueneintee a non-essential factor in transmissions 
"intended to be received by the public” -- but in the obvious 
fact that the supersonic signal receivable only on the special 
sets furnished by the functional music operator constitutes 
a classic example of point-to-point transmission, tradition- 
ally distinguished from broadcasting. In fact, the very 
purpose of the "beep" is an exclusionary one, necessary to 
maintain the commercial marketability of the basic program 
format against “business piracy” by reception over a normal 


FM receiving set. See the Commission's Report and Order of 


22/ It should be remembered that petitioner's storecasting 


Operations involve the heightening of the volume of commer- 
cials rather than their deletion. 





1955, R. 600, pars. 26, 27%. 

Finally, the Commission has never even suggested that 
functional music operations must be considered non-broadcast 
in nature simply because a charge is imposed upon subscribers. 
For this reason, the Commission*s comments on other sub- 
scription program services, which do not propose to serve 
primarily specific industrial and commercial needs, have no 
applicability to the instant case. Thus, In re Muzak, 8 F.C.C. 
581, cited by petitioner, involved "... the presentation of 
a diversified high qualit rogram service which will be 
available to the public generally upon subscription and 
payment therefor.” The Commission's Comments on H.k. 6431, 
FCC Mimeo No. 5937 (Pet. Br. 24-25) merely state that a 
radio program service intended without discrimination for 
as many members of the general public as can be interested 
would not necessarily be taken out of the broadcast category 
by the imposition of a charge. And the First Report on 
Subscription Television, 23 F.C.C. 532, 537-541, 16 Pike & 
Fischer, R.R. 1509, 1516-1520, expressly declines to classify 
subscription television services as broadcasting or non- 
broadcasting, in the absence of more factual information, 
on the single basis that a charge is proposed to be imposed 


23/ 
upon listeners. 


23/ In its Report and Order adopting the new rules, the 


Commission expressly distinguished the “beep” services 
from subscription program services and reserved the ques- 
tion of how the latter should be classified (R. 592, fn.3). 
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In sum, if one seizes arbitrarily upon the single 
fact that members of the public can, and are intended to 
hear the functional music programs and closes one*s eyes 
to all other factors -- in short, if one attempts to deter- 
mine the nature of the functional music animal after the 
fashion of the famous blind men who attempted to determine 
the nature of an elephant, petitioner's view of the matter 
is a conceivable one. But this hardly suffices to show 
that the Commission's determination that functional music 
is non-broadcast was arbitrary or illegal in any other way. 
The application of the statute's terms, the classification 
of radio services and the allocation of radio frequencies _ 
are matters entrusted primarily to the Commission. Federal 
Communications Commission v. WOKO, Inc., 329 UuS. 220,. 227% 
Coastal Bend Television Co. v. Federal Communications Commis- 
sion, 98 U.S. App. D.C. 251, 234 F.2d 686; Pinellas Broad- 
casting Co. Vv. Federal Communications Commission, 97 U.S. 
App. D.C. 236, 230 F.2d 204, cert. den., 350 U.S. 1007; 


‘Houston Consolidated Television Co. V. Federal Communications 


Commission, 99 U.S. App. D.C. 378, 240 F.2d 409; cf. SEC Vv. 


Central-Illinois Securities Corp., 338 U.S. 96, 126-127; 


Securities & Exchange Commission v. Chenery Corp., 332 U.S. 
194, 207; Gray Vv. Powell, 314 U.S. 402, 412, et seq. It is 
not sufficient to show that there are alternative views 


which might conceivably have prevailed. 


247 See Communications Act, Section 303(a},(b),(¢), 47 
U.S.C. §$303¢€a),(b),(¢). 
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We need not spend any extensive time on petitioner's 
alternative argument on the merits. For petitioner’s inter- 
pretation of the Commission's orders herein as holding that 
it lacked power to authorize in the FM broadcast band opera- 
tions which it concluded were not broadcasting, simply will 
not wash. The Counterstatement, supra, pp. 5-10 makes clear 
that the Commission treated the issue of whether non-broadcast 
functional music transmissions should be permitted in the 
FM band as one of policy, resting ultimately on a judgment 
als FM band should not be reallocated to non-broadcast 
uses at therefore decided that functional music operations 
could be authorized in the FM band, but only on a subsidiary 
basis, as an adjunct to the main broadcasting service from 
which the main service might draw financial sustenance, 
And the multiplex requirement, based upon the Commission's 
well-founded apprehension that the 36-hour requirement would 
not be sufficient to ensure the subsidiary character of 
functional music operations (see pp. 9-10 , Supra), was a 
rational means for the protection of the integrity of the 


allocation scheme, 


So ee ee 
25/ <A number of parties to the rule-making proceeding which 
preceded the adoption of the rules here challenged complained 
that the authorization of functional music operations by FM 
stations in fact amounted to a reallocation of the FM band 

to non-broadcast uses, and argued that such reallocation 
should only take place after consideration of the necessity 
for utilizing radio to provide the new service and the 

needs of other services for the same valuable spectrum 

space (R. 311-312, 382-386, 416, 421-423), The Commission 
rejected these arguments on the specific ground that no 
reallocation was intended (R. 591-592, par.5). 





= aa 


THE COMMISSION ORDERS DO NOT MODIFY 
PETITIONER*S EXISTING OPERATING 
AUTHORIZATIONS. 


Petitioner's second claim is that the Commission 


could not "terminate" its authority to operate on a simplex 


basis without first affording it an evidentiary hearing. 
In assessing this claim, it is essential to keep in mind 
the precise nature of the Commission orders here under 
attack. In 1955, after a rule-making proceeding in which 
petitioner's predecessors participated fully, the Commission 
determined for the first time that functional music operations 
could be authorized by special instrument of authority in 
the FM broadcast band as a subsidiary non-broadcast service. 
In order to ensure the subsidiary character of such opera- 
tions, it required immediately a minimum of 36 hours per 
week of normal broadcast operation without simplex trans- 
mission and, because it had concluded that this requirement 
was not sufficient to insure that regular broadcast activities 
would remain the paamount objective, it also determined 
that simplex operations outside of the 36-hour week would 
be authorized only for one year from the effective date of 
the new rules, Petitioner's predecessors in interest 
sought and received, under the new rules, a Subsidiary 
Communications Authorization for simplexing which was in 
terms limited to "...the period ending July 1, 1956." 
(R. 825; see alm R. 795-804). 

This limited term authorization for simplex operation 


has never been renewed or subject to renewal under the Con- 
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mission's Rules. In June of 1956, the Commission amended its 
rules to extend the period during which simplex operation 
outside of the 36-hour week would be suthorized for another 
year and, at the same time, it extended all outstanding SCA‘s 
for simplexing for that period (R. 852-854). In June of 
1957, the Commission again amended its rules and extended 

all outstanding SCA*s for simplexing for six months, but 

also provided that no new simplex authorizations would be 
issued after July 1, 1957 (R. 885-887). In December of 

1957, the Commission amended the rules for the final time 

and extended all outstanding simplex SCA‘*s to March l, 1958. 
It refused to delete the multiplex requirement from its 

rules and it refused any blanket extension of outstanding 
SCA'ts for simplexing beyond March 1, 1958. It provided, 
however, for individual requests for waiver of the multiplex 
requirement and extension of simplex authority beyond 

March 1, 1958, upon a showing that some substantial steps 

to convert to multiplexing had been taken and that additional 
time was necessary to complete conversion, (R. 912-915). 


Finally, in February of 1958, the Commission denied Functional 


Music's petition for rehearing of the December, 1957 Report 


and Order. and, having taken this action, then returned 
without hearing its application for "renewal" of its simplex 
SCA (R. 960-964). 

Petitioner argues that these orders constitute a 


modification of its basic FM station license, which Section 
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316(a) of the Act permits only after full evidentiary hearing 


(Pet. Br. 23-27). It does not and could not argue that its 
SCA for simplex operation has been modified. The only author- 
ity granted thereunder was one which, as noted, was by the 
terms of the authorization itself to expire on July,l, 1956. 
Subsequent action of the Commission taken simultanenously 
with changes in the rules extended the life of that SCA to 
March 1, 1958 ad finally to March 141958, but the Commission's 
refusal to again change its rules or extend the SCA further 
can hardly be considered a modification. Cf. Music  Broad- 

- casting Co. v. Federal Communications Commission, 95 U.S. 
App. D.C. 12, 217 F.2d a0 Its entire argument rests 
on a labored attempt to prove that authority to conduct 
functional music operations on a simplex basis was 
implicitly incorporated into its FM broadcast license by 
the Commission's actions renewing that license in 1949 
and 1952. Such authority, it contends, survived both the 
Commission's 1955 rule making determination that functiona; 
music is not comprehended within the terms of broadcast 
B67 Before the Commission, petitioner argued that its simplex 
SCA was “part and parcel” of its main FM license (R. 926-928) 


The Commission rejected this argument, noting that its 
Report and Order adopting the new rules and the rules them- 
selves provide that an SCA for functional music operations 
is independent of the main broadcast license, and that 
operation under SCA shall not be considered to further or 
promote the grant of an application for renewal of the main 
license (R. 967-968; see also BR. 600-601, 608, Commission 
Rules, Section 3.294(b), 47 C.F.R. $3.294(b)). Petitioner 
has apparently abandoned this argument on appeal. 
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licenses and the subsequent expiration and renewal of 
WFMF*s license in December, 1955, but was in some inexplicable 
manner extinguished by the Commission's refusal to further 
amend its rules or extend its simplex SCA. 

Thus, petitioner argues that in granting renewals in 
1949 and 1952, the Commission " necessarily found that the 
public interest would be served by a continuation of WFMF‘s 
subscription serice..." (Pet. Br. 31). In 1949, the Com- 
mission did have notice that WFMF contemplated functional 
music operations (R. 1); however it did not have factual 
information concerning the characteristics of such services 
beyond that disclosed by the station licensee. The licensee 


represented that “The service which Station WFMF renders 


to the general audience of the station will not be altered.” 


(R. 1) It proposed a relatively balanced program format 
with attention to various needs of the general listening 
public (R. 15, 24-26, 28-31). All this, as we have noted, 
changed sharply upon the actualintroduction of functional 
music operations. In 1952, the Commission had relatively 
complete information on the characteristics of functional 
music operations before it, but had not as yet completed 
its evaluation of that information. Petitioner's predecessor 
as licensee of WFMF did propose a full-time functional 
music operation, but did so on the following representa-— 
tion (R. 96): 


The percentages of time, to be devoted to 
entertainment, religious, agricultural, educa- 
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tional programs, news discussion and talks, 

are necessarily tentative and have not been 
finally crystalized, by WJJD, Inc., pendng 

the final outcome of the Commission's evalua- 
tion of so-called "Functional Music” operations, 
a matter presently pending before the Federal 
Communications Commission. WJJD, Inc., will, 

of course, abide by the final decision issued 
in that proceeding, and will bring its program 
policies into conformity therewith, 


Over two months prior to its 1952 renewal of the WFMF license 
the Commission held that an applicant's transit radio opera- 
tions would not be considered a disqualifying factor because 
“The Commission has as yet issued no definitive policy state- 


ment on the status of transit radio...” Tribune Publishing 


Co., 7 Pike & Fischer, R.R. 222, 242b. There is nothing 


to show that the renewal of WFMF*s license meant anything 
Zt] | 
more. 


277 In an attempt to elicit a concession with regard to 
the meaning of the 1952 renewal of WFMF's license, petitioner 
seizes upon and quotes out of context part of a sentence 

from the Commission's Opposition to its motions for stay 
which described the 1953 Notice of Proposed Rule Making. 

(Pet. Br. 24) The full sentence reads: “Thus, while the 
Commission held that stations engaged in such transmission 
were not violating their duties as broadcasters, it also 
concluded that functional music activities were not within 

the terms of an FM broadcast license, and that those FM 
broadcasters who engaged in them were doing so without 
authorization.” (Opposition to Motion for Preliminary 
Injunction, p.3) The statement is, as a matter of fact, 

an inapt description of the 1953 Notice, which found it 

"  umnecessary to delimeate the possible respects in which 
licensees engaged in such operations do not fulfill the 
obligations and responsibilities of broadcast licensees." 

(R. 281, fn.7) Rejecting later requests to make just this 
determination, the Commission said: “The Rules and Regulations 
concerning FM broadcasting stations, as amended by our Report 
and Order of March 16, 1955, permit FM stations to engage in 
functional music operations. Whether those operations were 

of questionable legality prior to our recent action amending 
the Rules is academic.” (R. 777) Nothing in all this amounts 
to any concession that the renewal cf WFMF*s license in 1952 
implicitly inserted a provision therein authorizing functional 
music. 
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But even if we were to assume that the bare renewal 
of petitioner’s FM broadcast license in 1952, when the 
functional music problem was under study, was an authoriza- 
tion of such activities, the same obviously cannot be said 
of the 1955 renewal. For in the interim the Commission had 
twice determined and twice reaffirmed that functional music 
operations did not come within the terms of any broadcast 
license and that they would not be permitted to continue 
except as a subsidiary service under special SCA permit. 
The rules so provided when petitioner applied for renewal, 
and in recognition of this fact it applied for and secured 
a limited term SCA (R. 607-608, 795-804). Under these cir- 
cumstances, it is utterly immaterial that the multiplex 
requirement for securing even an SCA was not yet effective 
(Pet. Br. 25), that the petitioner's acceptance of an SCA 
may not have foreclosed him from later attacking the 
basic rules subject to which that authorization was issued 
(Pet. Br. 25 at fn.3), or that the Commission did not strike 
from its renewal certificate the standard, printed provision 
stating that the license was renewed on the same conditions 
and in accordance with the same provisions as its previous 
seenseie 
TE] The 19SD license, it should be noted, contained a condi- 
tion, as required by Section 309(d) of the Act (47 U.S.C. 
$309(d)), stating that the license conferred no rights beyond 
its term or ewept in accordance with its provisions (R. 36, 
114) In addition, in its 1955 renewal application, petitioner 
expressly waived "...any claim to the use of any particular 
frequency or of the ether as against the regulatory power of 
the United States because of previous use of the same, whether 


by license or otherwise..." (R. 807) See Sections 301,304, 
AT U.S.C. $8$301,304. 
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Petitioner is apparently aware of the manifold defi- 
ciencies in its Section 3l6(a) argument, for it resorts next 
to a claim, never made before the Commission, that Section 303() 
of the Act (47 U.S.C, $303(f)) requires a hearing prior to a 
change in the frequency upon which a station has been operat- 
ing irrespective of whether or not the station still holds a 
valid authorization to operate on the old pOreren | 
A shift from simplex to multiplex, it argues, would consti- 
tute just such a change in frequency. (Pet. Br. 27-29) 
Consideration of this argument by the Court is, of course, 
barred by Section 405 of the Communications Act (47 U.S.C. 
$405), but even if this were not the case the argument would 
be unsound. 

Petitioner cites no authority for its interpretation 
of Section 303(f) beyond the statement that Music Broadcast-— 


ing Co. v. Federal Communications Commission, 95 U.S. App. 


oe 


D.C. 12, 217 F.2d 339, a decision interpreting and sir ig 
30 


Section 3l6(a), is not inconsistent with its position. 


a Se es ee eae Se ee 
29/ Section 303(f) provides, in relevant part, that "ss 
changes in the frequencies, authorized power, or in the 
times of operation of any station, shall not be made with- 
out the consent of the station licensee unless, after a 
public hearing, the Commission shall determine that such 
change will promote public convenience or interest or will 
serve public necessity, or the provisions of this Act will 
be more fully complied with.” 


30/ Petitioner's citation of the action of the Commission in 
issuing “show cause” orders to each station whose frequency 
was to be shifted in consequence of the Commission's revision 
of its nation-wide table of television allocations is equally 
inapt. (Pet. Br. 29, fn.1) When the Commission issued 

its Third Notice in that proceeding, 16 F.R. 3072 (April 7, 
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Turning to the words of the statute, Section 303(f) clearly 
requires a public hearing prior to a change in frequency only 


where the station licensee does not consent; Section 3(c) 


defines “licensee” as ®,.. the holder of a radio station 
license granted or continued in force under authority of 
this Act." The legislative history of Section 303(f) like- 
wise indicates that “It is intended to prevent arbitrary 


changes in ... wave lengths and power of a given station, 


Within the license period, the effect of it being that if 


a station is once licensed and authorized to use... a certain 
wave length, and certain power, that those provisions cannot 


be changed ...arbitrarily..." (Emphasis added). Hearings 


30/(Cont'd) 1951), it was in no position to know precisely 
when the proposed rule making decisions would take place or 
what the urgency of any proposed shift would be. It therefore 
afforded existing licensees an opportunity to be heard in 
advance on the subject of why their licenses should not be 
modified to avoid any unnecessary delay in effectuating its 
revised allocation plan pending expiration of a station's 
license. This action was certainly not a holding that Section 
303(f) requires a hearing as a prerequisite to change in freq- 
uency irrespective of whether the station involved holds a 
valid license for the old frequency. Petitioner's citation af 


Peoples Broadcasting Co., 8 Pike & Fischer, R.R. 275, 284 


aff'd., Peoples Broadcasting Co. v. United States, 93 U.S. 
App. D.C..78, 209 F.2d 286, is even less in point. The station 


involved in Peoples was the holder of a valid license for 
operation on Channel 4 in Lancaster, Pennsylvania, subject 
only to the outcome of show cause proceedings with respect 

to the shift of the station from Channel 4 to Channel 8. 8 
Pike & Fischer, R.R. at 281, par.15. In rejecting the pro- 
position that all operation by the station be terminated 
pending a comparative hearing with regard to operation on 
Channel 8, the Commission noted that any such complete termi- 
nation of operation would require a new sow cause order. 

8 Pike & Fischer, R.R. at 284, par.26. It determined instead 
to grant temporary authorization on Channel 8 pending the 
comparative determination. 8 Pike & Fischer, R.R. at 284-285. 
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Before the House Committee on the Merchant Marine and Fisher- 
ies, 69th Cong., Ist Sess., on H.R. 5589, eae aay 
question presented here with respect to Section 303(f) would 
necessarily turn on precisely the same issue as that involved 
in petitioner's attempt to apply Section 316(a), i.e. whether 
the Commission orders here under review changed or modified 
any valid authorization held by the licensee of Station WFMF. 
Further, under both Section 316(a) and Section 303(f) 
there could be no modification of petitioner's FM license, 
since that license was never granted or renewed for any 
other purpose than broadcasting, and, as we have shown, 
the functional music operation is non-broadcast in nature. 
(The question of whether the Commission was correct in 
reaching and formulating this determination is, of course, 
properly reviewable in the rule-making proceedings.) It 
follows that, far from modifying petitioner's license, the 


Commission was requiring petitioner to conform to it. 


a ea ee On 
31/ This statement refers to Section 4(f) of the Radio Act 

of 1927, 44 Stat. 1162, 1163-1164, the predecessor of Sec- 

tion 303(f) of the Communications Act. The Radio Act provision 
required only a finding by the Commission that the change in 
frequency, etc., would serve the public interest, convenience 
or necessity, but the hearing requirement inserted in the Com- 
munications Act of 1934 was made applicable to the same cases 
where a simple finding had been required by the 1927 statute. 
See Sen. Rep. No. 781, 73rd Cong., 2nd Sess., p.6; H.R. Rep. 
No. 1918, 73rd Cong., 2nd Sess., p.47 (Conference Report). 
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III. THE COMMISSION WAS NOT REQUIRED TO 
AFFORD PETITIONER AN EVIDENTIARY 


HEARING BEFORE REJECTING ITS APPLICA- 
TION FOR “RENEWAL” OF ITS AUTHORITY 
TO OPERATE ON A SIMPLEX BASIS. 


Petitioner bases its claim that the Commission was re- 


quired by Section 309(b) of the Act (47 U.S.C. $309(b)) 


to afford it an adjudicatory hearing before denying its 


application for "renewal" of its simplex SCA on two arguments. 
The first may be found in its Summary of Argument, where 
it contends simply that Section 309(b) requires a hearing 
on an application for renewal of license even though the 
frequency applied for is no longer available as a result 
of rule-making proceedings (Pet. Br. 10-11). Petitioner's 
second argument is that its application for "renewal", though 
it was in conflict with the Commission's rules and though 
it asked for a frequency no longer available for simplex 
functional music operations, was accompanied by a request 
for waiver of the rules setting out grounds, adequate if 
true, to justify the request and it was therefore arbitrary 
to refuse it a hearing on the truth of those grounds. 
(Pet. Br. 29-35). 

While Section 309(b) provides that the Commission may 
not deny an application for construction permit, license, 
or modification or renewal thereof without a hearing, it 
does not follow that the Commission may not, after a valid 
rule-making proceeding, make a binding determination that 


particular frequencies are no longer available for certain 





=a. ie 
sevices or in certain areas, or that licenses will not be 


granted to applicants engaging in certain practices or 


having certain characteristics which the Commission has 


rationally found to be contrary to the public interest. 
United States v. Storer Broadcasting Co., 351 U.S. 192, 200- 
205; National Broadcasting Co. V. United States, 319 U.S. 
190, 207, 225, 230; Logansport Broadcasting Corp. v. United 
States, 93 U.S. App. D.C. 342, 344-345, 210 F.2d 24, 26-27; 
Coastal Bend Television Co. v. Federal Communications Commis- 
sion, 98 U.S. App. D.C. 251, 255 at n.2, 24 F.2d 686, 690 
at n.2; and see this Court's interpretation of tne Logansport 
case in Storer Broadcasting Co. v. United States, 95 U.S. 
App. D.C. 97, 101, 220 F.2d 204, 207-208. 

Petitioner does cite one older case construing the 
Radio Act of 1927, Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 
60 App. D.C. 31, 46 F.2d 612, which would seem to support 
its contention (Pet. Br. 31). We would point out, however, 
that the rule-making action therein, unlike that of the 
Commission in these cases, was taken by the Federal Radio 
Commission before the Administrative Procedure Act and without 
a rule-making hearimg. Moreover, in cases subsequent to 
the enactment of the Communications Act of 1934, this Court 
has construed the Saltzman case as one where *... the company 
was an existing licensee and the terms of its unconditional 
license had been changed by the Commission during a license 


period without notice to the licensee and without a hearing 





or an opportunity to the licensee to be heard." Mononacy 


Broadcasting Co. v. Prall, 67 App. D.C. 176, 179, 90 F.2d 


421, 424, and as one in which "... the complainant had a 
valid existing station license which was in effect revoked 
bytthe Commission action.” Black River Valley Broadcasts, 
Inc. v. McNinch, 69 App. D.C. 311, 317, 101 F.2d 235, 241. 
Petitioner's claim that its case fals into these categories 
has already been dealt with. In any event, any authority 

of the 1931 Saltzman case, beyond its specific facts, is 
destroyed by the ruling precedents of the more recent Storer, 
Logansport and other decisions of the Supreme Court and of 
this Court which we have cited. 

Petitioner does not and could not deny that its applica- 
tion for “renewal” of SCA was in conflict with the Commis- 
sion's rules. Section 3.294(a) of the Rules (47 C.F.R. 
$3.294(a)) provides for renewal of SCA‘s upon application 
by an FM licensee only "... at the same time it applies 
for its renewal of FM license or permit." Petitioner's 
FM broadcast license does not expire until December 1, 1958 
(R, 823). Moreover, that section of the Rules obviously 
refers only to such SCA‘s as are authorized in other provisions 
of the Rules. Section 3.293 (47 C.F.R. 83.293) expressly 
stated as of the time the so-called renewal application 
was filed (R. 915): 

Subsequent to July 1, 1957, new SCA operations 
will be authorized only for multiplexing. Gutstand- 


ing Subsidiary Communications Authorizations for simplex 
operation will not be extended beyond March 1, 1958. 
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To avoid this bar to any right to a hearing under 
Section 309, petitioner argues that its application was 
accompanied by a request for waiver of the rules, setting 
forth allegedly adequate reasons why its application should 
be considered notwithstanding its patent conflict with them 
(Pet. Br. 30). The controlling law on this subject is set 


forth in the Supreme Court‘s opinion in United States v. 
32 


Storer Broadcasting Co., 351] U.S. 192, supra. Speaking with 


regard to the Commission's rules limiting the number of 
broadcast licenses which could be held by any one interest, 
the Supreme Court stated (351 U.S. at 205): 


We read the Act and Regulations as providing 
a "full hearing" for applicants who have reached 
the existing limit of stations, upon their pre- 
sentation of applications conforming to Rules 
1.36i(c) and 1.702 /providing for petitions for 
waiver or amendment of the Rules/, that set out 
adequate reasons why the Rules should be waived 
or amended. The Act, considered as a whole, 
requires no more. We agree with the Commission 
that a full hearing, such as is required by 
$309(b) .-. would not be necessary on all such 
applications. As the Commission has promulgated 
its Rules after extensive administrative hearings, 
it is necessary for the accompanying papers to 
set forth reasons, sufficient if true, to justity 
a change or waiver of the Rules. We do not think 
Congress intended the Commission to waste time 
on applications that do not state a valid basis 
for a hearing. If any applicant is aggrieved by 
a refusal, the way for review is open. 


32/ This Court's opinion in City of New York Municipal 
Broadcasting System v. Federai Communictions Commission, 
96 U.S. App. D.C. 172, 223 F.2d 637, cited by petitioner 
(Pet. Br. 31), relies for its interpretation of Section 
309Kb): upon, thez opinion: of this; Qourt which was, reversed 
by: the. Supreme: Coyrt. in. Storer,: SUPTa. ir Ly 
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The crucial issue, therefore, is whether petitioner's 
application was accompanied by papers setting forth reasons, 
sufficient if true, to justify a change or waiver of the 
rules. 

The short answer, again, is that it obviously was not 
SO accompanied. The cover letter attached to the applica- 
tion did request a waiver of such rules as were "... pre- 
requisite to consideration of the attached application." 


(R. 949), but it set forth no reasons to justify such a 


request. The petition for waiver (R. 951-955) filed in the 


rule-making proceeding in which reconsideration of the 
December 11, 1957 Report and Order was being sought but 
also concurrently with the application was purély inter- 
locutory in character, requesting waiver only "... for a 
period ending fifteen (15) days following action by the 
Commission on currently filed and pending pleadings and 
applications of Functional Music, Inc.” (R. 951) 

Petitioner refers us (Pet. Br. 30) to its then pending 
Petition for Rehearing of the Commission's December ll, 
1957 Report and Order (R. 916-941). That petition did allege 
that available multiplex equipment was inadequate for 
the peculiar needs of WFMF's Chicago operation, but it also 
alleged that there were others similarly situated and it 
requested rule-making action applicable generally rather 


than individual waiver. (R. 934-935) On February 26, 1958, 
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the day before it returned petitioner's application for 
renewal of SCA, the Commission denied this petition on the 
ground that the reasons advanced for a change in its basic 
rules were not sufficient to justify such a change. Clearly, 
petitioner, haying asked for rule-making action, could not 
convert the proceeding into an adjudicatory one by the 
simple deviceof filing an application which could not be 
considered unless it received the rule-making relief it 
sought. Even if it be assumed that the institution of 
rule-making action would have been warranted, this still 


would not prevent the Commission from adhering to its valid 


and existing rules for adjudicatory purposes pending the 


outcome of such rule-making. _Coastal Bend Televison Co. 
vy. Federal Communications Commission, 98 U.S. App. D.C. ool 
234 F.2d 686. 

Assuming, moreover, that the Functional Music Petition 
for Rehearing in the rule-making proceeding was a request 
for change or waiver of the rules specially applicable to 
petitioner, it is nonetheless clear that the petition sets 
forth no reasons justifying a hearing on the so-called 
renewal application. Petitioner argued that that petition 
raised two issues of fact which should have been determined 
at an evidentiary hearing: its alleged individual intent 
that its programs be received by the public (and thus its 


status as a “broadcast"operation) (Pet. Br. 34-35) and the 
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adequacy of multiplex equipment to meet its special needs 
in Chicago (Pet. Br. 32-34). Both of these issues, in fact, 
were merely varients of matters long since determined in 
the rule-making proceedings. 

This is plain with regard to the question of whether 
Functional Music itself conducts a “broadcasting"™ service 
in its background music and storecasting activities. At the 
outset, it was petitioner and not the Commission who “applied” 
the functional music rules, which are predicated on the 
assumption that the authority granted thereunder is for non- 
broadcast activities, to itself. This it did by applying 
for an SCA pursuant to those rules. Leaving this to one 
Side, however, petitioner has pointed to no significant 
difference between itself and other purveyors of background 
music and storecasting services. Indeed, it could hardly 
do so in view of its status as one of the pioneers of this 


type of commercial enterprise. As we have noted in the 


Counterstatement, supra, petitioner's station was one of the 


prime objects of the Commission study which ultimately led 
to the adoption of the new rules, including the multiplex 
requirement. In the rule-making proceeding prior to the 
adoption of the rules, it was extended the opportunity to 
and specifically invited to direct comments to the Commis- 
sion's conclusion that functional music services were not 
broadcast in nature (R. 284, par. 15). It chose not to do 


so (R. 293-295, 379-381, 506-512) and raised the issue only 
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after the adoption of the new rules in May of 1955, when it 
joined, for the first and only time, in a request for 
amendmentof the rules so as to provide an adjudicatory 


hearing on this issue for the individual applicants who 


requested it (R. 747-7174, and see R. 761, 657-659). In deny- 


ing this request and rejecting the arguments advanced to 
the effect that it had erred in classifying functional music 
as non-broadcast, the Commission said (R. 778): 

The Commission's functional music rules were 

adopted after an extensive rule-making proceeding 

in which all interested parties, including the 

petitioner, had ample opportunity to present their 

views to the Commissian. Voluminous comments were 

filed. To permit. any licensee at this stage to 

request a hearing with respect to its individual 

operation would merely nullify the results of 

this extensive proceeding. 

Those conclusions are equally applicable now. 

The issue with regard to the adequacy of multiplex 
equipment requires somewhat more extensive treatment, only 
because of petitioner's confusion of its needs from a 
commercial standpoint with the public interest considerations 
considered paramount by the Commission. Thus, the Functional 
Music Petition for Rehearing urged that the imposition of 
multiplexing would not meet its needs and that the requirement 
should therefore be deleted. But petitioner has known 
ever since 1955 that, if the Commission were forced to choose 
between injuring some functional music operators and per- 


mitting a non-broadcast service to pre-empt frequencies 


allocated to broadcasting, it would choose the former. 
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The Commission has never suggested, let alone found, 
that the multiplex system would achieve everything for the 
functional music operator that the simplex system does. 
Technical reports before it in the rule-making proceeding, 
on which it particularly relied (see R. 596, par.16), clearly 
stated that the technical quality of service on the sub- 
channel systems could be compared only to that of an AM 
system, which, as petitioner notes (Pet. Br. 3) is technically 
inferior to FM. (R. 331) and that there were likely to be 
difficulties, under certain conditions, in the reception of 
the subchannel signal in metropolitan areas (R. 561, 579). 
The Commission found only that "... the subchannel operation 
can be successfully carried on." (R. 597, par. 18) and that 
“...while subchannel performance varies with the operating 
parameters, it is useful for subsidiary purposes." (R. 601, 
emphasis added) 

Even more significant, however, was the Commission's 
response to the strongly argued position of petitioner and 
other parties, both in the rule-making proceeding and in 
petitions for reconsideration of the newly adopted rules, 
that the requirement of a 36-hour broadcast week during 
which no simplex operations were permitted was too severe 
in light of the disruption of service to functional music 
subscribers which would, it was claimed, be caused and the 


then unavailability of “technically or economically adequate” 


multiplex equipment. (R. 393-397, 506-508, 654-657, 703- 
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715, 747-757). Addressing itself to this position in the 
Report and Order adopting the new rules, the Commission 
said (R. 595, par. 14, emphasis added): 


The argument that the Commission's proposal 
rests upon the technical and economic feasibility 
of multiplexing misconceives the situation and 
the Commission's goal. There are two competing 
or conflicting interests. On the one hand, we 
have determined that the functional music opera- 
tions are of a non-broadcast nature, on the other, 
that limited authorization of such operations will 
be of aid to the FM broadcaster. But it is funda- 
mental that such authorization be limited along 
the lines of the proposal since no conversion or 
reallocation of the FM band is contemplated. 

Here we stress that if the multiplex technique 
were not fully developed and had to be totally 
discounted at this time, we should still issue 
the subject proposal with its hours limitation. 
For the only alternative to such a proposal, in 
view of our @termination that the operations 

are non-broadcast in nature and that no realloca- 
tion of the FM band should be effected, would be 
the cessation of such operation. It is for this 
reason that we believe the effectiveness of the 
proposal should not be postponed until positive 
assurance can be obtained on the availability of 
multiplex equipment. 


In rejecting the same contentions on reconsideration, the 
Commission said (R. 777, par. 10): 


We have concluded that functional music 
operations are non-broadcast in nature. Ths 
conclusion dictates that we also reject WWDC‘s 
contention that the enforcement of the functional 
music rules at this time would retard the develop- 
ment of FM broadcasting. This conclusion also 
requires that we deny the request of WWDC for 
modification, or waiver of the rules to permit 
unrestricted functional music operations on a 
simplex basis. Although we have concluded that 
functional music operations are non-broadcast in 
nature, we are permitting FM stations to conduct 
such operations as an adjunct to their regular 
FM broadcast activities. Anything more than 
this could be accomplished only by a reallocation 
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of the FM band which we are not here proposing, 

The only alternative to this action, as we noted 

in our Report and Order, would be a complete 

cessation of functional music operations. 

Petitioner and all other functional music stations 
have therefore been on notice since 1955 that, if it sub- 
sequently developed that the multiplex technique had to be 
"totally discounted" for the purposes of subcarrier functional 
music operations and the Commission had to choose between 
permitting a non-broadcast service to dominate frequencies 

33/ 

allocated to broadcasting and the complete cessation of 
functional music in the broadcast band, it would choose the 
latter. 

In its 1956 request that the Commission extend the 
time during which simplexing would be permitted, petitioner 
stated that it anticipated "... that sufficient progress 
will be made in the development and production of equipment 
to enable them to convert to multiplex within twelve to 
eighteen months." (R. 831) In June of 1957, petitioner 
was "... hopeful that such equipment will become available 
within a reasonable length of time." (R. 857) In its 
i ee pe 
33/ Neither petitioner nor anyone else has requested the 
Commission to reallocate all or part of the FM band to non- 
broadcast use. The request for rule-making in the Functional 
Music Petition for Rehearing clearly urges no such realloca- 
tion (R. 928-931) Such a suggestion would have to be sup- 
ported by a showing of the necessity for utilizing radio to 
provide the functional music service and the needs of other 
services, including the broadcasting service, for the valuable 


spectrum space involved. See the Commission‘s Report and 
Order of 1955 herein, R. 591-592, par.5s. 
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petition of November, 1957, however, it made no estimate 
whatsoever of the time within which multiplex equipment 
adequate to its needs might become avalable. (R. 898-900) 
Instead it requested permanent deletion of the multiplex 
requirement from the rules or, in the alternative, waiver of 
the multiplex requirement "... until at least January l, 
1959, or until technically acceptable multiplexing equip- 
34) 
ment becomes available and can be installed." (R. 900). 
Finally, in its Petition for Rehearing of January, 
1958, petitioner candidly stated that, unless there was 
“major and unexpected break-through" in the technical design 
of multiplexing equipment, multiplex operation could not 
satisfy its commercial objectives. (R. 923; see also 933) 
The affidavit which petitioner attached to its Motion for 
Stay in these cases is even more explicit, stating "I have 
no reason now to believe that any equipment can be devised 
that will overcome the problems anq deficiencies inherent 
in the principles of multiplexing.” (Motion for Preliminary 
Injunction, filed in this Court on March 11, 1958, Exhibit 
ee ee Roa ee 
34/ In rejecting this petition, the Commission did not, as 
petitioner claims (Pet. Br. 33) decide that suitable equip- 
ment was available for everyone. It noted (R. 913) that 27 
stations had submitted measurements which appeared to indicate 
satisfactory performance. These measurements, as we have 
indicated (see p. 8m. 3, supra) dealt on'y with performance 
on the main channel and indicated that multiplexing did not 
degrade that performance below the level required by the 
Commission's rules. A contrary allegation was the only sub- 


ject of the affidavit which petitioner attached to the plead- 
ing which the Commission was there denying. (R. 901-911) 
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4, p.7) It is for this reason, we are told (Pet. Br. 32, 
n.1) and because petitioner "... has no intention of con- 
verting to multiplexing unless the present state of the art 


is substantially improved." (Motion for Preliminary Injunc- 


tion, supra, Memorandum of Points and Authorities, p.8) 





that it is in no position to request the only kind of 
waiver of the multiplex requirement which the Commission 
considers appropriate, i.e., a request supported by a show- 
ing that steps have been taken to convert to multiplexing 
and that the additional time is needed to complete conver~- 
sion. (R. 914, pars. 8,9) 

It is to be noted that petitioner has not claimed and 
is not claiming that multiplex equipment is not adequate 
for the purposes of many other functional music operators; 
on the contrary, both before the Commission and before the 
Court it has stated that present equipment may well be ade- 
quate for the new entrepeneur not heretofore engaging in 
simplex operations or whose background music and storecasting 
service area is smaller than that of Station WFMF (R. 920- 


921, 941; Pet. Br. 32; Motion for Preliminary Injunction, 
35/ 


__ 


supra, Exhibit 4, pp. 9-10, par. 17). The relevant argu- 
357 In addition, we may note that the record shows that 


WPEN-FM, a functional music station in Philadelphifg which 
has operated on a simplex basis since early 1951 (R. 460), 
while it opposed the multiplex requirement strenuously and 
supported Functional Music's Petition for Rehearing, also 
has commenced conversion to multiplexing and is now operat- 
ing (in part at least) on a multiplex basis. (R. 957) 
Evidently this "pioneer" simplex operator in a large city 
believes that multiplex operation, while not as profitable 
as simplex operation, is still feasible. 
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ments contained in the Functional Music Petition for Rehear- 
ing thus come down to the proposition that because of its 
prior investment in simplex equipment, the fact that its 
background music and storecasting customers had become 
accustomed to simplex service, the investment required Lor 
multiplex equipment and the reduced coverage and increased 
operating costs, as well as other problems, involved in 
actual multiplex operation, petitioner could not financially 
afford to multiplex and stay in business and therefore con- 
tinued simplexing should be allowed. With regard to peti- 
tioner's prior investment in simplex equipment, it may be 
noted that it has been afforded a period of almost three 
years since the adoption of the new rules expressly in order, 
inter alia, "... to permit the immediate undertaking of 
functional music or other specialized services on a simplex 
basis ..." and to "...allow licensees who have invested in 
special equipment to get back some return on their invest- 


ment...." (R. 596, par. 15) With regard to the cost of 


investment in multiplex equipment, it should be noted that 


the Commission has never required overnight conversion, and 
that petitioner's investment costs, if it makes a good faith 
effort at Saar one as it has not yet sought, 
individual waiver of the multiplex rules on that basis, need 
not all fall due at once. 


Waiving these matters, however, and assuming arguendo 


that each and every allegation of fact with regard to 
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multiplex equioment and petitioner's needs in Chicago con- 
tained in its Petition for Rehearing is true, it is clear 
that the Commission was presented with a choice which it 
had already made in the rule-making proceeding, i.e., whether 
to let petitioner's non-broadcast background music and store- 
casting services substantially pre-empt a rrequency presently 
allocated to broadcasting use, without any proceeding for the 
allocation of that frequency to non-broadcast use and without 
any attempt on the part of petitioner at justification of such 
reallocation, if such justification is indeed possible. Its 
answer was necessarily the same as the one it made to peti- 
tioner's 1955 request for change or waiver of the 36-hour 
requirement. It said then (R. 787, par.9): 
~..- we are not unmindful of the representa- 

tions advanced by the petitioners with respect to 

the financial loss that may result from adherence 

to the 36-hour requirement. Nevertheless, we 

believe that the public interest considerations 

in ensuring that the FM broadcast frequencies 

are utilized primarily to afford a broadcast 

service are paramount. 

In rejecting Functional Music's 1958 petition for 
rehearing, the Commission concluded that functional music 
was not broadcasting and that there was no conflict wJiti, 
its decision that subscription television services might be 


authorized on broadcast frequencies, even assuming that such 


services might not be broadcast in nature (R. 966-967; see p. 


41, supra). There was no purpose to be served, from the 


Commission‘s point of view, by a discussion of petitioner's 
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allegations of injury,which the Commission had already found 
could not justify continued simplex operation, except in 
connection with its Motion for Stay of the multiplex require- 
ment for a period of at least 60 days. Addressing itself 
to this motion, the Commission recited petitioner’s allega- 
tions and then stated (R. 968, par. 9): 
We do not agree. In our Report and Order 

of December 5, 1957, we expressly provided for 

the filing of individual requests for waiver 

of the March 1 deadline. Petitioner's request 

for such a waiver, if tendered, will be considered 

on its merits. However, we do not believe that 

a general extension of the March 1 date is war- 

ranted on the basis of allegations of injury to 

an individual licensee. 

Despite petitioner’s contentions to the contrary (Pet. 
Br. 32, 34) no conceivable issue of fact may be drawn from 
this language. Assuming all petitioner said was true, the 
Commission decided to adhere to decisions taken to safeguard 
the integrity of its dlocation scheme. We believe that that 
decision was eminently sound and submit that nothing stated 
by petitioner impugns its wisdom. In any Case, it was 
rational and supported by appropriate and adequate findings 
which have support in substantisl evidence. (See pp. 9-10, 
32, 43, supra.) As this is the case, there is no basis 
whatsoever for petitioner's claim of the right to an evid- 


entiary hearing on its application for “renewal” of simplex 


SCA under Section 309 of the Act. United States v. Storer 


Broadcasting Co., 351 U.S. 192, supra. 





ae ae 


CONCLUSION 


For the foregoing reasons, the orders of the Commission 


of which review is sought herein should be affirmed. 


Respectfully submitted, 


VICTOR R. HANSEN 
Assistant Attorney General 


HENRY GELLER 
Attorney 
Department of Justice 


WARREN E. BAKER 
General Counsel 


RICHARD A. SOLOMON 
Assistant General Counsel 
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Counsel 
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[FCC, Dec. 24, 1948, Office of Secretary] 
/V/ 
Law Offices 
DOW, LOHNES and ALBERTSON 
Munsey Building 
Washington 4, D.C. 
December 23, 1948 
Federal Communications Commission 
Washington 25, D.C. 
Gentlemen: 

WJJD, Inc., licensee of FM Broadcast Station WFMF, Chicago, 
Illinois, is contemplating the broadcast of background music for busses, 
offices, and factories. Functional music as well as transit music 
requires a supersonic relay at the transmitter and in the receiver. 
The use of supersonic relays permits the commercial heard on transit 
radios to be increased in volume and the commercial heard on 
functional radios to be deleted. The service which Station WFMF 
renders to the general audience of the station will not be altered. 
Station identification will be made in accordance with the Rules and 
Regulations of the Commission. 

WJJD, Inc. is preparing to make several functional music 
tests during January, 1949, and will install the supersonic relay 
service in factories and offices. The licensee will make the bus 
service tests during the spring of 1949, or as soon as permission has 
been obtained to do so from the Chicago Transit Authority. 

Very truly yours, 
/s/ P. A. O'Bryan 


x 


[87 


F.C.C. Form No. 352-A File No. BLH-433 
September, 1947 Call Letters WFMF 
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UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


FM BROADCAST STATION LICENSE 
Subject to the provisions of the Communications Act of 1934, 
subsequent acts, and treaties, and all regulations heretofore or here- 
after made by this Commission, and further subject to conditions set 
forth in this license, the LICENSEE 
WJJD, INC. 
is hereby authorized to use and operate the radio transmitting apparatus 
hereinafter described for the purpose of broadcasting for the term 
beginning June 6, 1949, and ending December 1, 1949. | 
The licensee shall use and operate said apparatus only in 
accordance with the following terms: 
1. Ona frequency of 100.3 megacycles; 
Effective radiated power of 33 kilowatts; 


Antenna height above average terrain of 540 feet. 


. With transmitter power output of 5.7 kilowatts. 
. Hours of operation: Unlimited time. 
. Under the call letters WF MF 
. With the main studio of the station located at: 
230 N. Michigan Avenue, 
Chicago, Dlinois 
The apparatus hereinabove authorized to be used and operated 
is located at: 
230 N. Michigan Avenue, N. Lat. 53' 15" 
Chicago, Illinois W. Long. 87° 37' 30" 
and is described as follows: 
TRANSMITTER: Westinghouse, Type No. FM-10, rated power 10 kw. 
ANTENNA: RCA, Type No. BF-14B, 4-section pylon; Antenna support- 
ing structure: steel tower on roof of Carbon & Carbide 
Bldg. (507 ft.); Overall height above ground: 561-feet 


Oo 
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Tower painted and lighted in accordance with attached specifications. 
The Commission reserves the right during said license period 


of terminating this license or making effective any changes or 


modification of this license which may be necessary to comply with any 


decision of the Commission rendered as a result of any hearing held 
under the rules of the Commission prior to the commencement of this 
license period or any decision rendered as a result of any such hearing 
which has been designated but not held, prior to the commencement of 
this license period. 

This license is issued on the licensee's representation that the 
statements contained in licensee's application are true and that the 
undertakings therein contained so far as they are consistent herewith, 
will be carried out in good faith. The licensee shall, during the term 
of this license, render such broadcasting service as wil] serve public 
interest, convenience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to operate 
the station nor any right in the use of the frequency designated in the 
license beyond the term hereof, nor in any other manner than authorized 
herein. Neither the license nor the right granted hereunder shall be 
assigned or otherwise transferred in violation of the Communications 
Act of 1934. This license is subject to the right of use or control by 
the Government of the United States conferred by section 606 of the 
Communications Act of 1934. 

Dated this 6th day of June, 1949. 

JUN 17 1949 
By direction of the FEDERAL COMMUNICATIONS COMMISSION 


/s/ F. J. Slowie 
Secretary 





lication 
Name of applicant 


STATEMENT OF PROGRAM SERVICE 
OF BROADX.AST APPLICANT BIID, Inc. 


NOTICE TO _ALL APPLICANTS 


The replies to the following questions constitute @ representation of programming polacyiu which the Commixxion will rely in 
considering the application. It is not expected that licensee will or can adhere inflexiblv in day-to-day operation tothe rep- 
rexentation here made. However, since such representation wil! constitute, in part, the basis upon which the Commission ats on 
the application, time and care should be devoted to the preparation of the replies so that they wall reflect accurately appli- 
cant’s responsible judgement of his proposed programming policy. 


Hoth parts of this Section are to be campleted by all applicants except that television applicants ace to answer only para- 
graphs 9, 10, Ll, Le. 


This Section is divided into two parts. Paragraphs 1 to 4 of the first part in turn are divided into a left-hand column 
which pertains to past operation and a right-hand column which perteins to proposed operation, Applicants for new »tations» 
are to fill inonly the right-hand column while applicants for authorizations for existing stations (i.e., renewal of license, 
ansignment of license, or tranafer of control) are to fill in both columns. 


Progrem data on past performance are to be based on the composite week for the year preceding the date of application ravept 
in'the case of Foe ape lteer seks where the year preceding the yp ane date of the existing license 1x to be used. The 


days comprising the composite week of each vear will be designated public notice on or about November 15th of that vear. 


Progrem cleasifications incident to the replies to Paragraphs 2, 3, and4 below, are to be in accordance with the definitions 
on 4 of this Section. 


. 9 AST OPERATION PROPOSED OPERATION (for « typical week) 


a. State actual miniaum weekly schedule of operation under b. State minimum weekly schedule of operation proposed by 
the present authorization, prving mene and closing tame licensee, permittee, assignee or transferee. gasvang openings: 
and total hours for weekdavs and Sunday. and closing time and total hours for weekdays aml Sunday. 


3:00PM to 10:30PM - Monday thru Sunday | 8:00aKi to 10:30Pl - lion, thru Sat. - 
7% hours daily | 3:00PM to 10:30PM = Sundays - 7% hours 
Above operation became effective 5/2/49 


2.a.State for the composite week the percentage of time which b.State the percentage of time to be devoted tc each of the 
*gas devoted to each of the following types of programs (totels following types of programs for e@ proposed typical wrek of 
to equal 100%). | operation under the suthorizetion requested (totela to equal 

100%). Attach program schedule for thin proposed typical wech. 


EXHIBIT NO. _ 3. 
(1) Entertainment (include here ali 81.98 « 


a ak vay (1) Entertainment (anc lude here all 75-91 
seriiy Eu Gatecta eden, ibe soa programs which are intended pra- 
: matily an entertainment, such as 
music, drama, varicts, comedy, 
quaz, breakfast, children’s, ete.) 


music, drama, variety, comedy, 
quiz, breakfast. children’s, etc.) 


Religious (include here all xer- 
mons, religious news, music, 
and drama, etc.) 


Religsous (anelude here all ser- 
mons, religious news, music 
and drama, ete.) 
Agricultural Cnet tee here all Agricultural (anelude here all 
agian pes rey or muc- programs containing fatm or mar- 
et reports or other information beat t ee 
apcerticelhy addccaced tthe } et reports or other information 


f | xpecafaecally addressed to the 
aqriculturea!] population) acricultural populat son) 


Ed : : . : : : 
Eacsiipeel Castes bis tdeational (aac lade here pee: 
of educetional organizations Me ca brian Be Aten sikstay 

es as i ot educationa Orwmanicat rons, 
petra tae ea A Na ghia exclusive of discussion programs 
C6) ietood which should be claxniafsed under 

(6) below) 

News (include here news reports 


Nees Cinclude hece nees reports 
and commentaries) 


and commentaries) 
Discussion (include here forus ; 4 
ere btublec proncenst Dascussion (anclude here forum, 


panel and round-table programs) 
Talks (include here all conver- 


: Talks (include here all conver- 
sation programs which do not fall . 
uetre Poets Ole Lt. ss sation programa which do net fall 


i under Points (27), ¢3), (6), C8). 
oc (6) above, ancludang sports) ik And above. ine lwliue apacees 


(&) 
(9) (9) 


10) “iscellenens (10) Miscellaneous 


BEST COP" 


from the origi 





STATEMENT OF PROGRAM SERV 


ton Divadsng the broadcast week anto 15 minute periods, 


speeaty below the number of [t's minute periods within such 
ly minute peraods during the composite week in whach were 


broadeast (exelusave of non-commercial spot announcements, 


call letter announcements and promotional announcements {or 


sustaining programs): No. of 14% mi 
. 0 g minute 
PES i: 


169 


(1) No spot announcements or 
commercial continuity 


(2) Qne spot announcement 

$) Two spot announ-ements 
(4) Three spot announcements 
(5) Four spot announcements 


(6) Five or more spot announcements 


Total number of 144 minute 
periods 


State the number of spot announcements (exclusive of non-cam- 
mercial spot and call letter announcements, and promotional 
announcements for susteining programs) broadcast during the 


composite week which exceeded one minute in length__None_ 


4. Inthe tables below the percentages for each segment are to 


within the particular segment for the seven days comprising the 


8 a.m. to 6 p.m. segment, 35 hours for the 6 p.m. to 11 p.m. 
gand ® a.m. for the third segment). 
kof operating hours for the seven days. 


The exact number of spot 


b. State what the practice of the station will be with res- 

ct to the number end length of spot announcements el lowed 
in @ given period. 
VFMF does not and will not permit any 
announcement to destroy the mood that 
the program content has established. 
Accordingly, in baseball and football 
broadcasts only one l-min. announcement 
is permitted per quarter-hour; in part- 
icipating Shopper's Guide programs as 
many as five j=min, announcements are 
permitted per ¢ hour. The majority of 
quarter-hour periods are permitted three 
leminute announcements. 


be computed on the basis of 100 percent of the operating hours 
composite week (i.e., if full time operation, 70 hours for the 
segment, and che tote] weekly hours of operation between 11 p.a., 
The percentages in the colum headed “Total” are to be computed on the besis of 100 percent 


announcements should be stated, including tnose broadcast within participating programe, but excluding 


call letter announcements (call letters and location) and promotional announcements for sustaining programs. 


NOTE: The fines of the following tabulation is to enable the Commission to secure quantitative data as to the proportion of 


tame (to be 
structure is 
censees”. 


State the percentage of time which was devoted to each of 
se following classes of programs during the composite week. 


in percentages) 


8 a.m.- 
6 p.m. 

(1) Network comercial (nc) 2Q=_ 
(2) Network susteining (xs) Qe 
\(3) Recorded commercie] (AC) 
(4) Recorded susteining( RS) 
(S) Wire commercial (WC) 
(6) Wire sustaining (3) 
(7) Live comerciel (LC) = 
(8) Live sustaining (1s) -8262 


(9) Total commercial 
(1434547) 


(10) Total sustaining 
(24446 +8) 
100% 


(11) Complete Total _100%_ 
Actual broadcest hou 


269 


Pansat Ad 

1008 100%_ 100% 
31230 -0> 

ak me ay Ni 


(22) 


(13) No. of spot ennounce- _ 
mente (SA) as 

(14) No. of non-comercie! {6 
spot enmoumoanenta( WCSA) ——____ 


Y AVAILABLE | 
nal bound volume 


———— a 


(14) Ne. of non-commerciel 


devoted to the various classes of programs. The function of each class of program as pert of a diversified program 
discussed in the Commission's Report of March 7, 1946, entitled “Public Service Responsibility of Broadcast Li- 


b. Show in the teble below the percentage of time proposed to 


be devoted to each of the following classes of programs during 
@ proposed typical week of operation. 


(in perceateges) 


(1) Network commercial (NC) -0- 
(2) Network sustaining (NS) -O- 


(3) Recorded commercial( AC) 17.49 
78.66 


11,61 


(4) Recorded susteining( RS) 
(5) Wire cammercie] (WC) 


O- 


(6) Wire sustaining (#5; 
Live commercial (LC) 
(8) Live sustaining (LS) 


(9) Total comercial 
(1434547) 


(10) Totel sustaining 
(2+4+6+8) 


(11) Complete Total 


54330 (12) Proposed broadcast hours 03200 


(13) No. of spot ennounce- 


ments (SA 


a 
90 


announcementa(NCSA) —._._. 





~ Applicatian STATEMENT OF PROGRAM SERVICE ection UV, Page 3% 


5. e. Attech as Exhibit No. the original or one exact *. Attach as Exhibit No. 5 a narrative statement on the 
copy of the program log for the seven days comprising the policy to be pursued eath respect to making tame avarlable 
composite week analyzed in the preceding paregraphs. (If for the discussion of public issues, including tllustra- 
origine! logs are submitted they will be returned.) tions of the tvpes of programs to be broadcast and the 


5 os ; = = ae methods of selection of subjects and participants. 
gee meant C/U 7, e/eyis §/25/18 
11/7/48; 1/17/49; 3/29/49; 4/13 


6. Will the pe ed station be 
effilisted with eny network? 
If the answer is “Yes”, give the name of the network. 


Ivz 
/49 


8. If this application is for an yes K] No ty %, State the averege number of hours per week which will be 
FM authorization, will the programs used in advertising or promoting anv business, profession 


of any AM station operating in the same area be duplicated? or activity other than broadcasting in whach the applicant 
If so, is engaged or financially interested either directly or 
indirectly. If this is an application for renewal of license, 


a. How many hours per day wil] be a show this deta for the past Jicense period alsg. 
devoted to duplicated programs?F Our 15min. weekly In Composite eek there were 139 Statio 
8 


ry * 24 nemscas s) One 15=-min. 
b. 2 "S P 
Call NII location of the AM station | Breaks; 24 y.for the Chgo.Sun- 
: 10. If this as an application for TELEVISION authorizats 
230 Ne Michigan, Chgo. Dl. submit as Exhabat No. a narrative statement out lining 
: — program plans and policies. [f the application relates to 
c. What kinds of programs (musical, sports, etc.) will an existing station cover both paxt and future operation in 


he duplicated? Only Public Service programs: this statement. : 


: ll. If the data furnished in response to the questions in 
Educational | this Section [V do not an the applicant’ s ae adequately 


reflect station operation, attach ax Exhibit No. a state- 
Discussional ment setting forth anv additional program data that the 
applicant desires to call to the Commission's attention, (1f 
the applicant feels that the program material classified in 
Paragraph 2 ix susceptible of classifications other than 
thase listed he may supplement Paragraph 2 wath an evplana- 
tory statement in this Exhibat.) 


12. State epplicent’s general plans for staffing the station, including the number of emplovees in each department (i.¢. program, 
commerciel, technical, etc.), and the names, residence and citizenship of the general manager, station manager, program director 
end other department heads who have been employed or whom the applicant expects to employ. 


rthur F. Harre, General Manager U.S. Citizen Chicago, Illinois-2 Assistants 
Edward Wiebe, Program Director . . . ” “5 i 
Donald Lavery, Musical Director " s * <3 - 
Frederick G. Harm, Sales Manager ! Northbrook, Ill. -2 Salesmen 

| Ray Lindgren, Promotional Manager Evanston, 11. <3 Assistants 
Valter F. Myers, Chéaéf Engineer ! Des Plaines, 111.24 Technicians 


— 


-_— ——= 


BEST COPY AVAILABLE | 
from the original bound volume | 


——— 
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EXHIBIT NO. 3 


Program Schedule For Proposed Typical 
Week 
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EXHIBIT NO. 3 
Monday thru Saturday 


Sign on 

Morning Melodies RC 6:15 Dinner Concert RS 
NCSA 6:45 NCSA 

Morning Melodies RS 6:45 News(Commentary) LC 
NCSA 7:00 SA 

News WC 7:00 Easy Does It RS 
NCSA 7:30 NCSA 

Easy Like RS 7:30 Easy Does It RS 
NCSA 8:00 NCSA 

Easy Like RC 8:00 *Sports Pick-Up LC 
SA 9:00 LC 
News WC 10:00 LC 
NCSA 10:30PM Sign Off 

Tunes for Hummin' RS 

NCSA 

Tunes for Hummin’ 

NCSA 


Spotlight Tunes *April 15th thru Sept. 30th- 
SA Baseball 

Oct. 1st thru April 14-Hockey, 
Spotlight Tunes Basketball 


NCSA 

News 

SA 

Noon Time Tunes 
SA 





Noon Time Tunes 
NCSA 

Mythical Ballroom 
NCSA 

Mythical Ballroom 
SA 

Rhythm & Reason 
NCSA 

Rhythm & Reason 
NCSA 

Music to Remember 
NCSA 

Music to Remember 
SA 

Linger Awhile 
NCSA 

Linger Awhile 
United Nations Today 
SA 

Melody Time 

NCSA 

Melody Time 

SA 

Sports Review 
NCSA 
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EXHIBIT NO. 3 
Sunday 


Sign on 

Music to Remember 
*Chgo. Ethical Society 
Linger Awhile 
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4:45 Here's To Veterans 

2:00 *Let’s Talk It Over 

2:30 News 

0:45 Laymen’'s Hour 

6:00 Laymen's Hour 

6:15 Dinner Concert 

6:45 *Meet the Author 

7:00 Easy Does It 

7:30 Easy Does It 

8:00 Star Time 

8:30 Moonlight Serenade 

8:45 U.S. Navy Band 

9:00 Evening Rendezvous 

9:30 Music Unlimited 

9:45 Treasury Guest Star 
10:00 Goodnight Sweetheart 
10:30PM Sign-Off 


LS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 


*Program Duplication of WJJD 


[28 ] 
EXHIBIT NO. 5 


Station Policy on Fublic Issues 
Public Interest Features 


[29] 
EXHIBIT NO. 5 
The printed policy of WJJD, Inc., licensee of WFMF, concerning Public 
issues is attached. This policy is in effect at WFMF. The manner in 
which we pursue this policy is exemplified by our past performance and 
our future performance is best shown by four examples of public issues-- 


International, National, State and City: 
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"UNITED NATIONS TODAY" -- daily exclusive discussional 
broadcasts by the delegates from Lake Success, New York, or 
from wherever the General Assembly convenes. Last Summer it 
was from Faris. 

"TRAFFIC ACCIDENT REPORT" -- brings forcibly and dramati- 
cally to public attention the need for sensible driving. The 
manager of WFFD is State Chairman for Highway Safety Control 
and will Supply the 60 Illinois radio stations with the proper pro- 
gram material for discussional and dramatic broadcasts to lower 
the death and accident rate in Illinois. If this twelve month cam- 
paign is successful, the National Safety Council will project it 
nationally. 

"YOUR ALDERMAN REPORTS" -- covers 50 Wards in Chicago 
and gives the people of those Wards an opportunity to discuss Ward 
conditions with their Alderman. 


"LET'S TALK IT OVER" -- whereon such topics are discussed as: 
Should Restrictive Covenants Be Outlined in Chicago? 
Is The Chicago Housing Problem Being Solved ? 
What Does Chicago Stand to Benefit From Atomic Energy? 


The actual participants in all discussional broadcasts are pre-selected by 
the organizations they represent, i.e. they are only the chief executives 
themselves such as on the above Housing question, Ralph Hellstein, 
President of the Chicago Housing Workers Union CIO and William 
Lancester, Chairman City Council Housing Commission. On the Atomic 
question, Dr.Carroll Wilson, General Manager of the Atomic Energy 
Commission in Washington, D.C., came to Chicago for our broadcast. 


[30] 
STATION POLICY OF WJJD 
All sustaining and commercial programs broadcast by Station WJJD 


are formulated and designed to serve the public interest, convenience and 
necessity in conformance with the regulations and recommendations of the 


Federal Communications Commission, the Federal Trade Commission, 





[30] 


ak 


the Better Business Bureau and the National Association of Broadcasters. 
PUBLIC INTEREST PROGRAMS 

Public Interest programs on WJJD shall maintain the same consis- 
tency of schedule and choice of available time as commercial programs. 
Public Interest spot announcements shall be scheduled in the same man- 
ner aS commercial spot announcements, receiving the same choice of 
available time and maintaining the same consistency of schedule. 

The WJJD Program Director shall give his personal attention and 
direction to the production of all Public Interest programs and announce- 
ments. 

The services of the WJJD Program and Continuity departments 
shall be available at all times to the needs of Public Interest program 
personnel. 

WJJD realizes that the majority of participants on Public Interest 
programs are new to radio and the WJJD personnel shall take all neces- 
sary time to courteously acquaint these people with radio. 

WJJD CONTROVERSIAL ISSUE POLICY 

Broadcasting is dedicated to freedom of expression, limited only 
as prescribed by law and by considerations of decency, fairness and good 
taste. 

In the spirit of freedom of speech and to encourage widest expression 
of opinion on subjects of public interest, WJJD provides time for the 
presentation of public questions including opposing views on issues of a 
controversial nature. 

To arrange such broadcasts so that all interests are treated with 
justice and equality, WJJD is guided by the following policy: 

1. WJJD will provide time free of charge, or will sell time, for pro- 
grams involving the discussion of public questions or controversial 
issues. The determination of whether such time shall be commer- 
cial or sustaining will depend upon circumstances involved in 
each case. 

Each request for time for the discussion of controversial issues 


will be considered by the station management on the basis of the 





following factors: 
A. Merit of subject. 
Contribution to the community and public interest. 


B 
C. Degree of public interest. 
D 


Status of organization and/or individual requesting time with 
regard to recognized law and policy enforcement agencies 
and public welfare. 
Broadcast time for public questions and controversial issues will 
be allotted with due regard to all other elements of balanced pro- 
gram scheduling. 
Commercial programs advertising products or services will not 
be permitted to include discussions on public issues. Any product 
or service advertiser desiring to purchase time for this purpose 
shall be required to buy separate program units and no product or 
service advertising shall be permitted on such programs. 


[31] 
Continuity must be submitted to the radio station 48 hours in ad- 
vance of broadcast time. Such material will be examined with due 
regard to factual statements, existing libel laws and standards of 
good broadcasting. 
Only program time of fifteen minutes length or more is available 
for discussion of public questions and controversial issues. Pro- 
gram material must be presented in talk or speech form only by an 
authorized representative of the organization to which program 
time has been alloted. 
The one-time general rate applies to all programs in this classi- 
fication. 
Any program which involves a discussion of a controversial issue 
or a public question shall be broadcast in accordance with the re- 
quirements of Section 3.409 of the Rules and Regulations of the 


Federal Communications Commission. 





[31] 
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POLITICIAL BROADCASTS 
1. The Rules and Regulations of the Federal Communications 
Commission on broadcasts by candidates for public office read: 
"3.421. GENERAL REQUIREMENTS: No station licensee is re- 
quired to permit the use of its facilities by any legally qualified 
candidate for public office, but if any licensee shall permit any 
such candidate to use its facilities, it shall afford equal opportu- 
nities to all such candidates for that office to use such facilities, 
provided, that such licensee shall have no power or censorship 
over the material broadcast by any such candidate. 
"3.422. DEFINITIONS: A "legally qualified candidate” means 
any person who has publicly announced that he is a candidate for 
nomination by a convention of a political party or for nomination 
or election in a primary special, or general election, Municipal, 
County, State or National, and who meets the qualifications pre- 
scribed by the applicable laws to hold the office for which he is a 
candidate, so that he may be voted for by the electorate directly 
or by means of delegates or electros, and who 
(A) has qualified for a place on the ballot 
or 
(B) is eligible under the applicable law to be voted for by 
sticker, by writing in his name on the ballot, or other 
method and (1) has been duly nominated by a political 
party which is commonly known and regarded as such, 
or (2) makes a subStantial showing that he is a bona fide 
candidate for nomination or office, as the case may be. 
"3.423. RATES AND PRACTICES: The rates, if any, charged 
all such candidates for the same office shall be uniform and shall 
not be rebated by any means, directly or indirectly: No licensee 
shall make any discrimination in charge, practices, regulations, 
facilities, or services for or in connection with the service ren- 


dered pursuant to those rules, or make or give any preference to 
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any candidate for public office or subject any such candidate to 
any prejudice or disadvantage: Nor shall any licensee make any 
contract or other agreement which shall have the effect of permit- 
ting any legally qualified candidate for any public office to broad- 
cast to the exclusion of other legally qualified candidates for the 
same public office. 

"3.424. RECORD INSPECTION: Every licensee shall keep and 
permit public inspection of a complete record of all requests for 


broadcast time made by or on behalf of candi- 


[33] 
EXHIBIT NO. 6 
WFMF has provided the following unusual type of service in 


the public interest: 


From October 4, 1948 thru January 21,1949, WFMF gave two 


hours daily (1:00PM to 3:00PM, Monday thru Friday) to the 
Chicago Board of Education. All Chicago Public and Parochial 


schools are equipped with FM receivers to hear class instruction 
broadcast by the Board of Education station WBEZ. WBEZ ran 
into construction difficulties on a change over of transmitter 
sites and were unable to furnish their customary service. WFMF 
offered its facilities until WBEZ was again in operation thereby 
making possible an uninterrupted curriculum that provided an ex- 
clusive educational feature for over 350, 000 children daily for 
over three months. 





F.C.C. Form No.352-A File No. BRH-357 
September, 1947 Call Letters WF MF 
UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


FM BROADCAST STATION LICENSE 
Subject to the provisions of the Communications Act of 1934, 
subsequent acts, and treaties, and all regulations heretofore or here- 
after made by this Commission, and further subject to conditions set 
forth in this license, the LICENSEE 
WJ JD, INC. 
is hereby authorized to use and operate the radio transmitting apparatus 


hereinafter described for the purpose of broadcasting for the term 


beginning December 1, 1949, and ending December 1, 1951. 
(3 a.m. Eastern Standard Time) (3 a.m., Eastern Standard Time) 


The licensee shall use and operate said apparatus only in 
accordance with the following terms: 
1. Onafrequency of 100.3 megacycles; 
Effective radiated power of 33 kilowatts; 
Antenna height above average terrain of 540 feet. 
. With transmitter power output of 5.7 kilowatts. 
. Hours of operation: Unlimited time. 
. Under the call letters WF MF 
. With the main studio of the station located at: 
230 N. Michigan Avenue 
Chicago, Illinois 
The apparatus hereinabove authorized to be used and operated 
is located at: 
230 N. Michigan Avenue N. Lat. 53" 15” 
Chicago, linois. W. Long. 87° 37' 30" 


and is described as follows: 
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TRANSMITTER: Westinghouse, Type No. FM-10, rated power 10 kw. 
ANTENNA: RCA, Type No. BF-14B, 4-section Pylon; Antenna 
supporting structure: Steel tower on roof of Carbon 
& Carbide Bldg. (507 ft.); Overall height above ground: 
561-feet. 
Tower painted and lighted in accordance with attached specifications. 
The Commission reserves the right during said license period 
of terminating this license or making effective any changes or 
modification of this license which may be necessary to comply with any 
decision of the Commission rendered as a result of any hearing held 
under the rules of the Commission prior to the commencement of this 
license period or any decision rendered as a result of any such hearing 
which has been designated but not held, prior to the commencement of 
this license period. 
This license is issued on the licensee's representation that the 


statements contained in licensee's application are true and that the 


undertakings therein contained so far as they are consistent herewith, 
will be carried out in good faith. The licensee shall, during the term 
of this license, render such broadcasting service as will serve public 
interest, convenience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to operate 
the station nor any right in the use of the frequency designated in the 
license beyond the term hereof, nor in any other manner than authorized 
herein. Neither the license nor the right granted hereunder shall be 
assigned or otherwise transferred in violation of the Communications 
Act of 1934. This license is subject to the right of use or control by 
the Government of the United States conferred by section 606 of the 
Communications Act of 1934. 

Dated this 30th day of November, 1949. 

By direction of the FEDERAL COMMUNICATIONS COMMISSION. 
SEAL /s/ F. J. Slowie 
JAN 20 1950 | Becrerary 





[37] 


17 
[37] 


[ Broadcast License] 
February 24, 1950 
8023 


WJJD, Inc. 

Station WF MF 

230 N. Michigan Avenue 
Chicago, Illinois 


Gentlemen: 

It has come to the attention of the Commission that Station WFMF 
is engaging in a background music subscriber service. In connection 
with the petitions filed with the Commission by the Muzak Corporation 
and Messrs. Pollock and Martin, a study of this and similar services is 
presently being made in order that the Commission may promulgate an 
explicit and uniform policy concerning Transit Radio, Storecasting, 
Factory and Office-casting. 

It is therefore requested that the following contracts and information 
be submitted: 

1. Any contract entered into by Station with an intermediate party 
or organization specializing in a planned music service to sub- 
scribers. 

_ The basic subscription contract between either Station or the 
intermediate agency and the subscriber. 
_ Contracts for services to which the Station subscribes in con- 
nection with the program format used in the operation. 
It is, of course, unnecessary to re-submit any of the above material 
which has already been forwarded to the Commission under the require- 
ments of Section 1.342 of the Commission's Rules and Regulations. 
Receipt of any other data deemed appropriate or pertinent to the instant 
study will be appreciated. 

In order that the Commission may consider the matter on a proper 

basis of fact, it is essential that the information requested be submitted 


as soon as possible. 
Very truly yours, 


T. J. Slowie 
HG:djj/Law Secretary 
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March 15, 1950 


Station WF MF 

WJJD, Inc. 

230 N. Michigan Avenue 
Chicago, Dlinois 


Gentlemen: 

In connection with the petitions filed with the Commission by the 
Muzak Corporation and Messrs. Pollak and Martin, a study is presently 
being made in order that the Commission may promulgate an explicit and 
uniform policy concerning the transmission on the FM broadcast band, of 
the services commonly known as Transit Radio, Storecasting, Factory 
and Office-casting, and "Functional Music". 

It is requested that the station licensees engaged in such services, 
submit program logs for a typical period of operation: specifically, the 
week of January 15-21, 1950, unless this period happens, for any sub- 
stantial reason, to be unrepresentative of the programming devoted to 
such services; in which case, please forward the logs for a representative 
week during the month of January, 1950. 

In the event that the contracts for these services do not stipulate 
expressly the hours of the broadcast day which the station normally 
devotes to these special operations, please submit a statement of the 
periods of the day during which they are actually transmitted. Receipt of 


any other data concerning such services, i.e., brochures, press releases, 


surveys, etc., deemed pertinent to the instant study, will be appreciated. 
In order that the Commission may consider the matter on a proper 
basis of fact, it is essential that the information requested be submitted 
by March 25, 1950. 
Very truly yours, 


/s/ T. J. Slowie 
Secretary 
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[ 39] 
DOW, LOHNES AND ALBERTSON 
Munsey Building 
WASHINGTON 4, D.C. 


March 24, 1950 


Federal Communications Commission 
Washington 25, D.C. 


Re: 8023 


Gentlemen: 

This is in reply to a letter dated March 15, 1950, from the Com- 
mission to WJJD, Inc., licensee of Station WFMF, Chicago, Illinois, in 
which certain information was requested to be submitted by WJJD, Inc. 
for use in the study being presently made by the Commission of the 
service known as "Functional Music." 

The following material is enclosed herewith: 

1. A copy of the program logs of Station WFMF for the 

period from January 15, 1950 to January 21, 1950. This 
period is considered to be a representative week during 
the month of January, 1950. 

. Acopy of a brochure which relates to the background 
music service which is being presently furnished 
through Station WFMF, copies of two articles which 
have appeared recently in trade journals and which 
relate to this service, and a number of communications 
which have been received from listeners to Station WFMF. 

A copy of the contract between WJJD, Inc. and Functional Music, 
Inc. has been filed with the Commission in accordance with the provisions 
of Section 1.342 of the Rules and Regulations. 


* * 
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[ 42] [FCC, March 24, 1950] 
The University of Chicago 


February 10, 1949 
Gentlemen: 

I have just heard your presentation of selections from "Kiss Me 
Kate". I thought it one of the most enjoyable programs I have heard in 
many months. As a student I do not have a chance to see many musicals 
or operettas, and a complete presentation such as that one gives me an 
"impression" of the show that hearing single pieces cannot. You have 
my enthusiastic vote for featuring similar shows. 

Another program which I consider tops is the "Dream World". I 
have been a steady listener since I first heard it several weeks ago. A 
steady diet of "mood music" however would be tiring. 

One criticism which I have is the monotony of the themes for your 
various programs. They've just about worn out their welcome as far as 
I'm concerned. Can't you find some new ones? 

Incidentally, I wouldn't be adverse to hearing some more Victor 
Young and Claude Thornhill in the evenings, expecially "Night and Day” 
or "Twinkle 


[ 43] 
Twinkle Little Star’ by Thornhill. Victor Young's transcription includ- 
ing "Ragging the Scale", "Pearls on Velvet", "Stella by Starlight", and 
(I think) "Manhattan Moonlight" is also one of my favorites. 
In general, I think your programming is excellent although another 


symphonic program in the evening wouldn't hurt. 


Sincerely, 


/s/ Duncan Erley 
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The STEVENS [ FCC, March 24, 1950] 


Chicago 


C. N. Hilton, President - Robert P. Williford, Vice President 
R. F. Quain, General Manager 
Feb. 2nd. 


W. F.M. F. Radio Station 
Chicago, Tl. 


Gentlemen: 
We have been at this hotel for a week and have had the radio tuned 
only to your station. We all feel that we haven't enjoyed the radio for a 
long time as much as we have listening to W.F.M. F. 
Many thanks. 
/s/ Rev. James Ryan 
Miss Agatha Enright 
Mr. & Mrs. A. U. Hallander 


401 N. 3rd St. 
St. Peter. Minn. 


[A Hilton Hotel] 


[ 46] [ FCC, March 24, 1950] 


146 Elm Street 
Park Forest, Dlinois 
January 19, 1950 


Radio Station WFMF 
230 N. Michigan Avenue 
Chicago, Dlinois 


Gentlemen: 

Just a word of appreciation for the splendid FM programs broadcast by 
your station, and for the extra operating time you have recently put into 
effect. 

We receive your station better than any other FM station in Chicago, 
and the uniform excellence of your musical selections is indeed balm to 
ears coarsened by too many years of listening to assorted hucksters 
extolling the virtues of various and sundry soaps, cold remedies and 


what have you. 
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We tune in on some of the good AM programs which aren't too highly 


tainted with the hoarse and excited voices of radio salesmen, but other- 
wise WFMF is our station. We turn to it with the feeling that there is 
always something good on WFMF. 

I suppose you read Sid Harris' column in the Daily News not long ago 
about subsidizing FM stations. I hope that isn't necessary, but it’s an 
idea, if we are going to continue to have fine radio music such as that 


broadcast by your station. 


From my wife and me, many thanks, and may you keep up the good work. 
Yours sincerely, 


/s/ Kenneth Werner 
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FIELD'S FM si erry Soles 


HALF-DOZEN firms are expected to buy Field Enterprises’ Functional 
Musie Inc. FM franchises before the first of the vear, FMI President 
Howard Lane said in Chicago last week. He also is radio director of 
Field Enterprises. which owns WJJD Chicago, WSAL Cincinnati, KJR 
Seattle and KOIN Portland. - 

The new Field subsidiary, which 

was incor porated in Delaware last 
October, is selling FM franchises 
and equipment for a complete serv- 
ice based on elimination of commer- 
cials from FM programming for 
public concerns. Tests have been 
conducted several months on Mar- 
shall Field's FM station, WFME 
Chicago, AM affilinte of WJJD. 
It programs music for 100 special 
sets which have been installed in 
local shops, restaurants and night 
clubs [Broapcastinc, Dev. 19]. 

Functional Music Inc. manu- 
factures all its own equipment, 
which includes a tuning set and 
a plush-covered speaker similar to 
a wall picture and which can carry 
an advertising message. 

























































More Franchixes Imminent 


Most FM franchises are expected 
to be issued in cities of more than 
100,000 population, Mr. Lane said. 
The franchise includes a complete 
operation service, with program 
material, sales techniques, techni- 
cal helps, bookkkeeping: systems < 
and exclusive territorial rights. 





Functional Music Inc. will com- 
pete with “wired music” franchise 
holders, “and will cost about a 
fourth as much,” Mr. Lane exti- = 


mated. Although he declined to 

release actual cost figures, he said 

the price to subscribers depends on 

the number of speakers installed. i. 
FM music also bypasses the limi- 

tation on length of telephone wires, 

used by all piped-in music firms. 


The FM area is limited only by P 

coverage of the transmitting sta- 

tion, he explained. x 
To attract more night club busi- 

ness, WFMF on New Year's eve 4 


—— 
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Tuesday, December 20, 1949 
=RADIO DAILY 


New FM Music Service | 
Being Launched By F ield 


Chicago—Field Enterprises, Inc.; making the announcement here. 
operating stations WJJD here and | said that the company's local FM| 
‘other outlets throughout the coun- | outlet, WFMF, has been testing a 
_try, hive organized a new subsidi-| plan for almost a year now and it is 
ary called Functional Music, Inc.| because of the success of the Chi- 
which will be devoted exclusively | cago trial that it was decided to ex- 
to syndicating an FM service to out- | pand the service into the national 
lets throughout the country, utiliz-| fieid. 
ing special signal controlled FM re-| Lane said that several Jarge cities 
ceivers. ; have already applied for the fran- 
Howard Lane, genera! manager o% | chise for Functional Music in their 
the Marshall Field Enterprises, in| (Continued oa Page 8) 


| 
| 


New FM Music Service 
Being Launched By Field 


| ‘Continued from Page 1) 

larea and that other deals fomother | material from subscriber's receivers 
| areas are rapidly being consumma-/so only the music is received. This 
| ted. Eacn FM franchise granted in-- supersonic control circuit also per- 
' cludes a complete operation service, | mits various on and off services as 
‘Lane said that this service assures| Cesired by the subscriber. Since out- 
‘ suceessful- operation with reduced ; standing tonal quality is necessary. 


AILA 


BLE | 


ind volume 
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‘overhead and eliminates costly ex- 
| periments. Included among the fran- 
chise services are the supply of pro- 
‘gram material, sales techniques, 
\technical helps. bookkeeping sys- 


Functional Music uses only specially 
| designed equipment. 
' Functional Music also manufac- 
| tures FM signal controlled receivers 
for store broadcasting services. Onc 


‘tems and exclusive territorial rights! chain store broadcast service. oper- 
to their special cquipment. | ating in pgeotyrs grocery super 

‘markets, has nm using equipment 
Leasing For A Year | designed and built by Functional 
3 WJJD and WFMF have been leas- | yusic engineers for almost a year. 
ing special FM receivers to sub-/| A new receiver, called the Adcaster 
scribers for almost a year. After ex- | Model 617, enables as many as six 
aan tests it ae Pe Naas independent chains to operate 
such a service, ole © business! through one FM station. All com- 


firms at low rental rates, would re-! nercials are boosted 


in volume 


‘ sult in a mass market. So, Field En- ‘ through voice emphasis circuits. 


|terprises has now decided to con- 
solidate the fazilitics of the manu- 
facturer of signal controlled FM re- 
, ceivers and their special musical 
‘ sales research staff into the new firm 
, of Functional Music Inc. In the Chi- 
, cago area almyst 100 installations 
; are already in service. 

: A Marshall Field spokesman said 
‘that Functional Music can compete 
i with existing wired music services 
‘at only one-third to one-half the 
cost. He contended that wired music 
services are limited because rates 


are Based on length of wire lines. : 


Through the use of FM, the area 
serviced is limited only by the cov- 
erage of the FM station. 

To achieve this “wired music” cf- 
fect at cheaper cost. a high quality 
receiver.is used with a supersonic 
control circuit. This control circuit, 
keyed f.om the FM station. elimin- 


Many Firms Subscribe 


Included among the nearly 100 in- 
stallations already in service in Chi- 
cago are beauty shops, stores, res- 
taurants. factories and offices. The 
Marshall Ficld local FM outlet, 
WFMF. has made no. substantial 
changes in its program schedule. 
The station. which is on the air 
daily fror. 8:00 a.m. to 2:00 a.m.. has 
always been programmed separately 
from its AM sister. WJJD. with 
WFMF concentrating strictly oon 
news and music. 


utes commercials and other voice | 
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YES! The proven merit of background music 

in improving employee morale and increasing 
customer goodwill are now available to you at 
low-cost rates never before possible. 


For complete information on how you can 
Set the Tempo of Your Business to 
Background Music,” call or write... 


FUNCTIONAL MUSIC, INC. 


oN W. Wacker Drive « Chicago 4, ul. 
Phone ANdover 3-4800 


VAILABLE | 
jound volume 





| Here are the reasons why you 


of 
WHAT IS BACKGROUND MUSIC? 


It is “atmosphere” music, carefully planned and scientifically programmed to provide a 
musical background in offices, factories, shops, restaurants and stores. 


HOW CAN iT SERVE YOU? 


Properly planned background music will lessen fotigue, reduce boredom, relieve nervous 
tension and create congenial and more pleasant working conditions. Thus, our service will 
result in reduced absenteeism, better labor relations, and increased production and office 
efficiency. 


Every study made where proper background music is being used proves that, as work music, 
it is G@ most important factor in improving employee efficiency . . . os shoppers music, it 
creates a highly desirable atmosphere. Both employees and customers have given their 
unquolified approval to background music. 


WHY Is “SCIENTIFIC PROGRAMMING” IMPORTANT? 


Ordinary phonograph records ore orchestrated to attract the greatest amount of listener 
attention and interest ond therefore must be distracting. Conversely, our scientific program- 
ming does nof attract the customer's attention nor distract from the work ot hand. Obviously, 
this is an extremely importont factor when considering the use of background music to 
improve labor relations, employee efficiency or to moke shopping or dining more pleasant. 


We maintain a large and thoroughly experienced staff whose sole function is to program 


background music scientifically and thus eliminate “hot’ numbers, loud solos or unusual 
musical arrangements. 


WHY IS HIGH FIDELITY SO IMPORTANT TO BACKGROUND MUSIC? 


To be effective, background music must be heard. Without high fidelity equipment, volume 
must be increased sufficiently to be heard over the usual office, factory, store or shop noise 
... thus adding to the noise level. With our high fidelity equipment, the music cuts through 
noise AT A LOW VOLUME LEVEL. 


WHY CAN THIS MUSIC SERVICE BE OFFERED AT SUCH LOW RATES? 


There are no direct telephone wires to each subscriber, so that the high monthly line charge 
required with wired music is completely eliminated. 


Our specially designed receiving equipment operates in conjunction with our FM station. A 
super-sonic signal, sent from the station, automatically rejects all voice such as commercials, 
public service announcements, station breaks, etc. These distracting voices are received by 
all ordinary radio sets. OUR RECEIVING EQUIPMENT ACCEPTS ONLY MUSIC. 


Our business is based on a mass market at low rotes rather than a small, class market with 
high rates and high profits. 


OUR MONTHLY RATES, ON THE AVERAGE, ARE LESS 
THAN HALF THAT OF THE WIRED MUSIC SERVICES 


(Second yeor monthly rates are from 30% te 40% lower then the first yeer rates.) 


ee IT WILL PAY YOU TO INVESTIGATE 
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sll benefit thru PLANNED MUSIC 
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D YOU INVEST IN EXPENSIVE EQUIPMENT? 


You make no capital investment of any kind; we rent our equipment to you. All you pay 1s a 
! VERY LOW MONTHLY RATE. 


eo 


ik THE SOUND SYSTEM BE USED FOR PURPOSES OTHER THAN MUSIC? 


By merely throwing a switch the system becomes oa highly efficient and useful paging system. 


IHERE 1S BACKGROUND MUSIC NOW BEING USED? 


The list of those now using background music reads like a “Who's Who in American business 


In manufacturing, retailing and service organizations such as insurance companies, banks, 
factories, restaurants, department stores, etc., thrcughout the country, the value of back- 
ground music has been proven beyond any question. 


; YOU ARE: 
... USING A WIRED MUSIC SERVICE: 


You have the opportunity of getting our service for less than half the monthly tate you are 
now poying. 


...- USING YOUR OWN RECORD TURNER: 


Considering your monthly cost for maintaining the service, you will find our planned music 
service more economical, more efficient and far more beneficial. 


... USING ORDINARY AM OR FM RADIO 
THROUGH YOUR SOUND SYSTEM: 


You are getting poor programming of music and continual voice interrupticas in commercials, 
announcements, etc., which are highly distracting to the employee and annoying to the cus: 
tomer. These interruptions are completely offsetting the beneficial effects of the music itself! 
It is now*possible for you to correct this condition by utilizing our service at these new, 
low rates. 


-..- NOT USING MUSIC OF ANY KIND: 


We suggest you allow us to acquaint you with the reactions of users of background music 
in every field and in all major cities in the country. The uniform praise accorded background 
music in improving employee and customer relations will convince you our service can have 
great benefits for you. 


Let us give you all the facts on how you can determine for yourself —right in your own place 
of business—the benefits of our service. 


ADVANTAGES OF PLANNED MUSIC: 





FCC 51-111 
Broadcast Lic. 
January 29, 1951 

WJJID, Inc. 

Radio Station W F M F 

230 N. Michigan Avenue 

Chicago, Dlinois 

Gentlemen: 

In the past year the Commission has been in receipt of various 
petitions and other inquiries requesting it to determine whether 
licensees and permittees which have entered into contracts or under- 
standings committing them for terms of years to transmit over their 
frequencies during the major portion of important segments of the 
broadcast day "Functional Music" services suitable for reception in 
commercial establishments are operating consistently with the 
Commission's Rules and Regulations and in the public interest. 

It appears that on November 23, 1949 you entered into a two- 
year agreement, automatically renewable for further two-year periods 
unless terminated by either party, with Functional Music, Inc., a 
company identified as the distributor of a "single frequency radio 
receiver (fm) equipped for automatic elimination of advertising com- 
mercials and other vocal material through synchronization with a 
supersonic control signal emitted at the transmitter . . . /thus enabling/ 
a planned music service . : . to be furnished by means of frequency 
modulation radio broadcasts to industrial plants, restaurants, 
institutions and other subscribers desiring to arrange for such service 


.. . free of commercials and other vocal material."" Under this con- 
tract, WJJD, Inc. undertakes to broadcast over Station WFMF a “planned 
music service, with all voice eliminated by use of supersonic signal 
control, daily on an intermittent schedule from 8 A.M. to 6 P.M. and 
continuously from 6 P.M. to 10:30 P.M.;"to "install, maintain and keep 
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in operation" and to control said supersonic signal device "subject to 
Functional Music's reasonable approval;"' and to maintain an adequate 
music library for the purpose of promoting the "mutual interest of the 
parties that the best possible radio programs be broadcast so that the 
service can be commercially exploited to the maximum degree." 

The agreement provides, in addition, that the marketing of 
special receivers and service shall be matters within the control of 
Functional Music, Inc. and that the latter shall "use its best and diligent 
efforts to place receivers and to develop and commercially exploit the 
system within WFMF's primary coverage area." In compensation, 
Functional Music, Inc., pursuant to an amendment of the contract of 
September 12, 1950, promises to pay WJJD, Inc. $6.00 per month per 
subscriber, with a right in the latter to terminate upon ten days" notice 
if its revenue from this arrangement falls below $500 per month between 
February 1950 and November 1951; Functional Music, Inc. reserves 
a similar privilege if its returns do not attain $2,000.00 per month 
during the same period. The agreement also stipulates that since the 
parties have a "mutual interest in the prevention of diversion of benefits 


of the service 
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without payment therefor by non-subscribers” they "accordingly 


covenant and agree to consult with each other and to cooperate on 
measures whereby such diversion of benefits may be prevented or 
reduced, including the variation of the automatic control signal at 
transmitter from time to time or other suitable means to protect 
against diversion." Finally, it is noted that the sample subscriber- 
contract form in the Commission's files, declares that Functional 
Music, Inc. "hereby agrees to make available /to the subscriber/ 

a planned music service from radio station WFMF, daily between the 
hours of 8 A.M. and 2 A.M., on an intermittent schedule. Exception: 
Sundays, 12:00 noon until 12:00 midnight." 
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WFMF's program logs for the week of January 15, 1950, sub- 
mitted in response to the Commission's request for a representative 
sample of the material transmitted pursuant to this arrangement, 
indicate that during the period of this agreement the station has trans- 
mitted a virtually identical daily program format, Mondays through 
Saturdays, running from about 8:00 a.m. through about 2:00 a.m., com- 
prised of approximately 18 hours of transcribed music, described 
variously in the logs as "Morning Melodies," "Easy Like,"’ "Tunes 
for Hummin'," "Spotlight Songs,"" "Noontide Tunes," "Mythical 
Ballroom," "Easy Does It," etc., interspersed with spot announcements 
and, for the rest, interrupted only by the following longer "features": 
5-minute news summaries transmitted daily at about 8:00 a.m., 9:00 
a.m., 10:00 a.m., and 3:00.p.m., and a "United Nations" program broad- 
cast from 5:15 to 5:30 P.M., Tuesdays through Saturdays. 

In connection with the study presently being conducted by the 
staff concerning the validity of this type of broadcast operation, the 
following information is requested: 

1. A full description of the "supersonic signal device" 

maintained at your transmitter for the "elimination of 


advertising commercials and other vocal material from 


/WFMF's/ programs" broadcast pursuant to this agree- 


ment. In this connection, please submit, in addition, 
details concerning any measures which may have been 
taken pursuant to the relevant section of the agreement 
providing for variation of said "automatic control signal 
at the transmitter" to protect against "diversion of the 
benefits of the service without payment therefor by non- 
subscribers." 

2. A full description of the specific categories of vocal and 
other material transmitted over WFMF which you have so 
arranged to eliminate from reception by Functional Music, 
Inc.'s subscribers pursuant to this agreement. With refer- 
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ence to this point, please submit the following data: 

a. An explanation of why in your opinion your apparent 
practice of so participating in arrangements to 
eliminate from reception by Functional Music, Inc.'s 
subscribers, of station identification announcements 
and announcements that certain of WFMF's program 
materials are transcribed, should not be held to contra- 
vene the requirements of Sections 3.287 and 3.288 of 
the Commission's Rules and Regulations. An explanation 
is also requested of your apparent practice of logging 
these announcements under the applicable provisions 
of Sections 3.281(a)(1) 


[51/ 
and (2) of the Commission's Rules and Regulations, as 
if they had been transmitted without your excisions in 
normal course, to your entire FM audience. 

. A statement indicating whether any other categories of 
required or permissive broadcast materials which you 
may have thus participated in eliminating from reception 
by Functional Music, Inc's subscribers pursuant to 
said agreement, have been so noted on your program 
logs; and if such excisions have been made without such 
disclosure thereof, your explanation of the consistency 
of your practice in this respect with the requirements 
of the applicable Commission Rules and Regulations. 

3. With reference to your undertaking to transmit over WF MF 
"planned music" containing the "best possible radio programs 
. . So that the service can be commercially exploited to 
the maximum degree," the Commission wishes to be advised 
whether the station has during the life of this agreement 
departed substantially from the program format exemplified 
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by the WFMF logs for the week of January 15, 1950. If 
such departures have occurred, please submit a statement 
describing them in detail, accompanied by sample program 
logs for one week of such operation. In the event that these 
logs are representative of the service to be transmitted 
over WFMF to Functional Music, Inc.'s subscribers pur- 
suant to this agreement, please submit the following: 

a. A statement setting forth WFMF's total revenues sind¢e 
the inception of this agreement, broken down accord- 
ing to (1) revenues received from Functional Music, 
Inc. under this contract and (2) revenues received from 
other sources from the sale of station time; and 

b. An explanation of your apparent practice of logging the 
"Functional" music transmitted as "sustaining" and the 
reasons for your failure, in view of the payments 
received for such transmissions, to announce and to 
log this music as commercially sponsored, pursuant 
to the provisions of Section 317 of the Communications 
Act of 1934, as amended, and Sections 3.281 and 3.289 
of the Commission's Rules and Regulations. 

4. Your comments are requested as to the consistency of the 
mode of operation represented in WFMF's program logs 
for the week of' January 15, 1950, with the duty of licensees 
of broadcast stations to provide diversified programming for 
the general public during each important segment of the 
broadcast day. If you consider that the type of programming 
there exemplified constitutes a specialized broadcast 
service to an appropriate sector of the general public, you 
are requested to submit the following data: 
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a. A statement identifying the part of the general public 
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to which this alleged specialized service is addressed; 

. A description of the legitimate interest of such audience 
allegedly served thereby; 

. A description of the methods by which you ascertain that 
this service is desired by such part of the general FM 
audience in your coverage area as distinguished from 
Functional Music, Inc.'s subscribing commercial 
establishments, during each segment of WFMF's broad- 
cast day which it preempts; 

. An explanation of your apparent practice of interrupting 
the music received by WFMF's non-subscribing general 
audience by regularly spaced spot announcements 
throughout the station's 17-18 hour day, while 
simultaneously accepting compensation for cooperating 
in the elimination of these and all other vocal inter- 
ruptions from the music received by commercial sub- 
scribers to the service; 

Your comments as to whether such interruptions of the 
music received by WFMF's non-subscribing general 
public substantially impairs its character as a "back- 
ground music service to that audience; and, if this be 
the case, your views as to what other specialized 
service to the general public such music so inter- 
rupted may constitute; and 

f. Your comments as to whether said regular interruptions 
of the "background" music received by WFMF's non- 
subscribing general public are transmitted pursuant 
to the contractual provision that in view of the parties' 
“mutual interest in the prevention of diversion of bene- 
fits of the service without payment therefor by non- 
subscribers" they agree to "cooperate on measures 


whereby such diversion of benefits may be prevented 
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or reduced, including the variation of the automatic 
control signal .. . or other suitable means to protect 
against diversion." 

5. Please include with the above information an explanation of 
why your agreement with Functional Music, Inc. is not in 
derogation of the obligation of licensees under the Act to 
refrain from abdicating responsibility, discretion and con- 
trol over the transmissions of broadcast stations, and the 
duty of licensees to retain freedom and discretion to alter 
their stations' programming as the local needs of the general 
public in their individual coverage areas may require. 

6. Since the program material transmitted by WFMF pursuant 
to this agreement is apparently in very large measure 
designed to meet the needs of Functional Music, Inc.'s 
commercial subscribers rather than the general public, your 


comments are requested concerning whether 
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this mode of operation constitutes a use of a radio frequency 


for a predominantly point-to-point rather than a broadcast 

service. In this connection, your views are invited concern- 

ing the consistency of the transmission of such service over 

an FM facility, with the general principle that broadcast 

frequencies are not to be preempted for uses for which wire 

lines are adequate. 

It is requested that the data referred to above be submitted not 
later than February 15, 1951 and that your replies conform to the enumera- | 
tion of inquiries herein. 
‘BY DIRECTION OF THE COMMISSION 


T. J. Slowie 
Secretary 





cc: Dew, Lohnes, & Albertson 
Munsey Building 
Washington, D. C. 


HDShea:al/FM-Law 


Approved by the Commission 
Item 5, FM Agenda of 1/29/51 


[Rec. April 8, 1958, FCC /60/ 
Mail & Files] Law Offices 


DOW, LOHNES and ALBERTSON 
Munsey Building 
Washington 4, D. C. 
March 5, 1951 
Federal Communications Commission 
Washington, D. C. 
Gentlemen: 

This is in reply to a letter dated January 29, 1951, from the 
Commission to WJJD, Inc., licensee of FM Broadcast Station WFMF, 
Chicago, Illinois, requesting certain information concerning the 
operation of Station WFMF in connection with its arrangement with 
Functional Music, Inc., involving the utilization of a single frequency 
radio receiver (FM) equipped for automatic elimination of advertising 
commercials and other vocal material through synchronization witha 
supersonic control signal emitted at the transmitter, thereby enabling 
the rendition of a music service to be furnished by Station WFMF to 
industrial plants, restaurants, institutions and other subscribers 
desiring to arrange for such service, free of commercials and other 
vocal material. 

The information requested is set forth in the following paragraphs. 


These paragraphs are so numbered that the data reported therein will 


relate to the corresponding numbered paragraph in the Commission's 
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letter dated January 29, 1951. 

1. The supersonic signal device maintained at the transmitter 
by Station WFMF consists of a 20,000 cycle frequency for the subscribers 
of Functional Music, Inc. In addition to its arrangement with Functional 
Music, Inc., WJJD, Inc., licensee of Station WFMF, has an arrangement 
with Storecast Corporation of America. Special receivers are placed 
in factories, restaurants, offices, institutions and stores; and, the 
employment of the supersonic signal device results in muting the vocal 
reception in the receivers of the subscribers of Functional Music, Inc., 
and amplifying the output of the receivers of Storecast Corporation of 
America. These special receivers are designed to mute upon receiving 
a 20,000 cycle tone and the muted receivers to unmute upon receiving a 
4 second application of either a 25,000 cycle or 30,000 cycle or 35,000 
cycle tone. The 25,000 cycle tone handles certain subscribers desiring 
fifteen minutes of a planned factory type of program; the 30,000 cycle 
tone turns on the subscribers' receivers in places where the succeeding 
fifteen minute program is designed for offices and the 35,000 cycle tone 
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Federal Communications Commission 
March 5, 1951 
Page 2. 
turns on subscribers' receivers desiring all of the music programs of 
WFMF. There is submitted herewith, and identified as Exhibit No. 1, 
an analysis of a typical broadcast day, from 8:00 a.m. to 2:00 a.m., 
in fifteen minute segments, describing the manner in which the music 
programs broadcast by Station WFMF are divided for factory, office 
and all other reception. 

2. The only material that is eliminated from reception by 
subscribers of Functional Music, Inc., is vocal announcements and, 
as to that material, all vocal announcements are eliminated. 


(a) The elimination from reception by the subscribers of 
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Functional Music, Inc., of station identification announcements 
and announcements that certain of WFMF's program material is 
transcribed does not contravene the requirements of Sections 
3.287 and 3.288 of the Commission's Rules and Regulations. 
Station WFMF makes a separate station identification announce- 
ment in accordance with the provisions of Section 3.287 of the 
Commission's Rules and Regulations. Each program broadcast 
by Station WFMF which consists, in whole or in part, of one or 
more mechanical reproductions is announced in the manner 
required by Section 3.288 of the Commission's Rules and 
Regulations. The general public listening audience (to which the 
Commission refers in its letter of January 29, 1951, as "non- 
subscribers") hears those announcements. The subscribers of 
Functional Music, Inc. do not hear those announcements; but, 
such excision is at the specific request of the subscriber. The 
practice of WFMF to log these announcements under the appli- 
cable provisions of Sections 3.281(a)(1) and (2) of the Commis- 
sion's Rules and Regulations is done in accordance with the 
requirements of the Rules and Regulations. By far, the largest 
segment of the entire FM audience of Station WFMF is the 
audience to which the Commission refers in its letter as "non- 
subscribers." There is no compulsion for any one or any seg- 
ment of the listening audience of a radio broadcast station to 
listen to announcements broadcast in accordance with the 
provisions of Sections 3.287 and 3.288 of the Commission's 
Rules and Regulations. The excisions affect only that portion 
of the listening audience which specifically requests the deletion 
of these announcements. 

(b) The only categories of broadcast material which are 
eliminated from reception by the subscribers of Functional 
Music, Inc. are described in Paragraph 2 above. All programs 


which are transmitted over Station WFMF, without any excisions 
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therein, may be heard by the general public listening to Station 
WFMF. 


(827 
Federal Communications Commission 
March 5, 1951 
Page 3. 

Each program that is transmitted is logged in accordance with 

the provisions and requirements of the Commission's Rules and 

Regulations. 

3. In its desire to render to its general listening audience 
musical programs designed in the interest of public interest, convenience 
and necessity, Station WFMF commenced to render this specialized 
program format of music during 1949. There are transmitted herewith, 
and identified as Exhibit No. 2, copies of the WFMF program logs for 
the consecutive week beginning Sunday, January 14, 1951. An examination 
of those logs and a reconciliation with the logs for the consecutive week 
beginning January 15, 1950, will disclose that the program format is 
essentially identical and that any departures are minor. The programs 
described in Exhibit No. 2 are representative of the service being 
transmitted and that will continue to be transmitted over Station WFMF 
to the subscribers of Functional Music, Inc. 

(a) Station WFMF commenced operation as a commercial 

broadcast station under program test authorization on April 30, 

1948. The station commenced rendering a service of music 

programs to subscribers of Functional Music, Inc., and entered 

into its present arrangement with Functional Music, Inc., during 

November, 1949. Transmitted herewith and identified as Exhibit 

No. 3, is a statement setting forth the following information: 


(1) The total revenue received for each month from May, 1948, 
through October, 1949, from all sources. (2) The total revenue 
received by WFMF for the period beginning November 1, 1949, 
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and ending January 31, 1951, from Functional Music, Inc., and 
from all other sources. It will be noted that during the period 
commending December 1, 1949, and ending October 30, 1950, 
Station WFMF did not receive any revenue from any sources 
other than Functional Music, Inc. During the period beginning 
November 1, 1950, and ending January 31, 1951, in addition to 
the revenue received from Functional Music, Inc., WFMF 
received income of $2,000.00 per month for each one of those 
three months as a result of its present arrangement with Store- 
cast Corporation of America; but, no income was received from 
any other sources. (3) A statement of operating expenses of 
Station WFMF for each month of the period beginning May 1, 
1948, and ending January 31, 1951. 

(b) Under the agreement between WJJD, Inc. and Functional 
Music, Inc., WJJD, Inc. makes available over Station WFMF 
musical programs which may be utilized by its many listeners 
including Functional Music, Inc. for any purpose they may desire. 
In accordance with the practice of all commercial broadcast 
stations, Station WFMF may broadcast spot announcements, 


non-commercial 
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Federal Communications Commission 

March 5, 1951 

Page 4. 
spot announcements and any segment of time during its broadcast 
hours may be purchased by a sponsor. Station WFMF has com- 
plete control over the availability of the utilization of the program 
format during those hours for any purposes whatsoever, including 
the deletion of the music programs and the substitution therefor 
of vocal public interest programs. Sponsored programs which 
are broadcast by Station WFMF are entered on the logs in 
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accordance with the provisions of Sections 3.281 and 3.289 of 

the Commission's Rules and Regulations. The consideration 

received by WJJD, Inc. from Functional Music, Inc. bears no 

relationship to the rate charged for commercially sponsored 
programs over Station WFMF. All that WFMF has agreed to do 
is to mute the receivers of the subscribers of Functional Music, 

Inc. through electronic or other means at such times as 

Functional Music, Inc. desires during the regular broadcast day 

in which WFMF operates and offers programs of general interest. 

It is for the "muting" feature that WFMF receives compensation 

from Functional Music, Inc. The programming broadcast by 

WFMF forms no part of the consideration for which WFMF 

receives compensation. That is offered free by WFMF to any 

listener, including the subscribers of Functional Music, Inc., 
who may be tuned to its frequency. Under these circumstances, 
it cannot be said that Functional Music, Inc. or its subscribers 
are sponsors of WFMF programs. 

4. The mode of operation represented in the program logs of 
Station WFMF for the consecutive week of Janmry 15, 1950, and for the 
consecutive week of January 14, 1951, is consistent with the duty of 
WJJD, Inc., as the licensee of Station WFMF, to provide a program 
service which meets the needs of the population in the area served by 
the station. Station WFMF is a commercial FM broadcast station oper- 
ating a specialized broadcast service repre sented by music and news 
broadcasts. An analysis of the program log for the consecutive week 
beginning January 14, 1951, discloses that 97.69 percent of the programs 


broadcast were musical programs and that 2.31 percent of the programs 


broadcast were news broadcasts. Station WFMF was on the air 122 1/2 
hours for that week and during that week broadcast 737 spot announce- 
ments and 550 non-commercial public service spot announcements. The 
total percentage of commercial time for the week was 42.18 percent 

and the total percentage of sustaining time was 57.82 percent. 
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(a) The specialized program service being broadcast by 
Station WFMF is addressed to all of the population within its 
broadcast area who are interested in musical programs. The 
Commission has recognized the inevitability and benefits of 


specialized stations and its comments on such stations, in its 
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Federal Communications Commission 

March 5, 1951 

Page 5. 
publication entitled "Public Service Responsibility of Broadcast 
Licensees," (The Blue Book) reads in part as follows: 

'In metropolitan areas where the listener has his 

choice of several stations, balanced service to 

listeners can be achieved either by means of a 

balanced program structure for each station or by 

means of a number of comparative specialized 

stations which, considered together, offer a balanced 

service to the community. * * * "With the larger number 

of stations which FM will make possible, such special- 

ization may arise in other cities." 

In the metropolitan area of Chicago there are more than 20 
standard broadcast stations and more than 20 FM broadcast 
stations. Only two FM broadcast stations in the Chicago metro- 
politan area render a specialized program format of music, and, 
no other FM broadcast station in the Chicago metropolitan area, 
broadcasting a specialized program format of music, is on the 
air for as many hours per day as Station WFMF. 

(b) The legitimate interests of the general public in large 
cities in a specialized type of program service is evident from 
the Commission's own recognition that, in such areas, the 


programs of specialized broadcast stations serve a distinctive 
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purpose in the rendition of a balanced program structure for the 
area served. 

(c) It has been reported above that only two FM broadcast 
stations in the City of Chicago broadcast a specialized program 
service consisting essentially of Music. WFMF is attempting 
to have a survey made by The Pulse Inc. to show the desire, as 
reflected by the percentage of listening audience, of the population 
located within the broadcast area of WFMF, to have rendered to 
them this type of specialized program service. This survey 
will be made especially to furnish this information to the Com- 
mission in view of its letter of January 29, 1951. A period of 
thirty days will probably be required to make the survey and 
it will be filed with the Commission as soon as it has been 
completed. 

(d) If this question seeks information concerning the 
technical characteristics of the supersonic control signal, the 
data is submitted in the answer to Question 1. In the event the 
question suggests a situation involving two commercial sponsors 


for an identical time segment, the Commission is 
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advised that WJJD, Inc. does not regard Functional Music, Inc. 


as a commercial sponsor. Furthermore, there is no misunder- 


standing between the commercial sponsors (non-subscribers) of 
programs broadcast by WFMF and WJJD, Inc. concerning the 
employment of the supersonic control signal to delete the com- 
mercial announcements from that portion of the audience made 
up by subscribers of Functional Music, Inc., inasmuch as all 


commercial sponsors are advised fully of the arrangement with 





Functional Music, Inc. 


(e) WFMF, as previously stated, renders a specialized 


program service consisting entirely of music and news. WFMF 
does not furnish a "background" music service. The subscribers 
of Functional Music, Inc. utilize the broadcast of music programs 
of WFMF to furnish a "background" music service for their users. 
WJJD, Inc. does not consider that the interruption of the music 
program received by its non-subscribing general audience by 
regularly spaced spot announcements impairs in any manner the 
character of the program as a music service to that audience. 
({) WFMF transmits "music" programs to its "non-subscribing" 
general public audience. The subscribers of Functional Music, 
Inc. use the "music" so transmitted for "background music” 
purposes. The language of the contractual provision notwith- 
standing, the regular interruptions to the "music" received by 
the non-subscribing general public audience of WFMF are 
transmitted in accordance with the Rules and Regulations of the 
Commission and the dictates of broadcast principles designed in 
the public interest, convenience and necessity. No preventive 
measures are employed in any manner to divert the transmitted 
service from non-subscribers. 
5. The best evidence that the agreement with Functional Music, 
Inc. is not in derogation of the obligation of WJJD, Inc., as licensee of 
WFMF, to refrain from abdicating responsibility, discretion and control 
over the transmissions of WFMF and the duty of WJJD, Inc. to retain 
freedom and discretion to alter the station's programming, as the local 
needs of the general public which it serves may require, may be found 
in the language of the agreement between WJJD, Inc. and Functional 
Music, Inc. Paragraph 4 of that agreement reads in part as follows: 
''* * * such arrangements shall at all times be subject to the rules 


and regulations of the Federal Communications Commission." 





46 
/66/ 
Federal Communications Commission 
March 5, 1951 
Page 7. 

Regardless of what other language is used in the agreement 
describing the arrangement between WJJD, Inc. and Functional Music, 
Inc., the agreement is, by its own terms, subject to the Rules and 
Regulations of the Federal Communications Commission and the duty 
of the licensee to either interrupt or alter the program schedule to ac- 
commodate appropriate public interest programs designed for the local 
needs of the general public has not been abdicated. 

6. WFMF as previously indicated is a commercial FM broad- 
cast station which renders a specialized program service of music and 
news. The program material transmitted by WFMF is not designed 
solely to meet the needs of the subscribers of Functional Music, Inc. 


rather than the general public. The program service of WFMF is a 


regular broadcast service, and, therefore, it does not constitute a pre- 
dominantly point to point communication service. The premise proposed 
to be established in this question in Paragraph 6 of the Commission's 
letter fails by the very language of the question, and, therefore, it is 
a non-sequitur. WJJD, Inc. does not admit the premise that the trans- 
mission of the service rendered by WFMF constitutes a preemption of 
broadcast frequencies for uses for which wire lines are adequate. The 
Commission has by its own action approved the use of broadcast 
frequencies where wire lines are adequate by permitting the use of 
broadcast frequencies in connection with the operation of studio- 
transmitter links. 

Station WFMF, through the employment of "Functional Music" 
and "'Storecasting" facilities for reception purposes, transmits a 
specialized music program service not only to a large general public 
audience but also to an audience of employed persons who would other- 
wise be deprived of the benefits of this service. Studies of the scope 
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of the listening audience reveal that, through the subscribers of 
Functional Music, Inc., an estimated ten thousand (10,000) persons per 
day who are employed in factories receive the programs, that an 
estimated six thousand (6,000) persons per day who are employed in 
offices receive the programs and that an estimated twenty-five thousand 
(25,000) persons in restaurants receive the programs. As previously 
indicated, WFMF has an arrangement with Storecast Corporation of 
America for the broadcast of music programs and "Storecasting" 
announcements. Through that medium, WFMF programs are transmitted 
to approximately one hundred (100) National Tea Stores located in 
Chicago, Illinois, and, according to surveys conducted by Storecast 
Corporation of America, the programs are heard by an estimated seven 
hundred fifty thousand (750,000) customers weekly in the National Tea 
Stores served. WFMF programs are transmitted to approximately 340 


subscribers of which number 70 subscribers are located outside 
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of the City of Chicago and at points where the cost of the employment of 
wire lines would be prohibitive and preclude their use. An identification 
of those towns and the number of subscribers of Functional Music, Inc., 
presently operating in the towns is shown in Exhibit No. 4 which is sub- 
mitted herewith. In this connection, the fact must not be overlooked that 
the present transmission facilities employed in rendering a music 
program service to these numerous outlets in which thousands of persons 
are employed may also be used for the transmission of emergency com- 
munications in connection with Civil Defense and related measures to a 
large number of persons who, otherwise, would not normally be reached. 
WJJD, Inc. has been diligent to apprise the Commission of all of 


its contemplated actions and plans involving its present arrangement with 
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Functional Music, Inc. On December 23, 1948, the following letter was 
filed with the Commission on behalf of WJJD, Inc.: 
"WJJD, Inc., licensee of FM Broadcast Station WFMF, 
Chicago, Illinois, is contemplating the broadcast of background 
music for busses, offices, and factories. Functional music as 
well as transit music requires a supersonic relay at the trans- 
mitter and in the receiver. The use of supersonic relays permits 
the commercial heard on transit radios to be increased in 
volume and the commercial heard on functional radios to be 
deleted. The service which Station WFMF renders to the general 
audience of the station will not be altered. Station identification 
will be made in accordance with the Rules and Regulations of 
the Commission. 
WJJD, Inc. is preparing to make several functional 
music tests during January, 1949, and will install the supersonic 
relay service in factories and offices. The licensee will make 
the bus service tests during the spring of 1949, or as soon as 
permission has been obtained to do so from the Chicago Transit 
Authority." 
WJJD, Inc. did not enter into any arrangement with Functional 
Music, Inc. until November 23, 1949; and, although the Commission had 
at that time official notice, in its files, for one year, that WJJD, Inc. 
contemplated engaging in this service, it did not see fit to question the 
propriety of the arrangement, as it is now apparently doing. Furthermore, 
WJJD, Inc. filed a copy of its arrangement with Functional Music, Inc. 
with the Commission on December 7, 1949, in accordance with Section 
1.342 of the Commission's Rules and Regulations. 
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Station WFMF has been injured and aggrieved as a result of the 
manner in which the Commission made available for public circulari- 
zation the subject letter dated January 29, 1951, to WJJD, Inc. That 
action was unwarranted, and the unjustified implication that, not only 
Station WFMF, but also the other stations which have arrangements for 
the same or similar services, are wilfully violating the Commission's 
Rules and Regulations and the Communications Act of 1934, as amended 
is without known precedent. At least one enterprise which is admittedly 
engaged in the business of furnishing a "planned music service" by the 
use of wire lines has utilized that unfair incident as a capricious 
propaganda measure at the commercial competitive level. (See Exhibit 
No. 5 submitted herewith). 

The right of qualified licensees to be permitted to develop 
legally and effectively the art of frequency modulation broadcasting is 
an inherent right. The abrogation of that right by unwarranted 
regulatory practice, which may be construed to be arbitrary and 
capricious, is not consonant with any precepts of the American system 
of broadcasting, and, in fact, is contrary to the mandate of Congress 
in Section 1 of the Communications Act of 1934, as amended. The rapid 
growth of frequency modulation broadcasting during the first half of the 
last five year period is attributed, throughout the radio broadcasting 
industry, in no small part, to the encouragement engendered by staff 
members of the Commission and some of the Commissioners as well, 
including at least one former Chairman of the Commission. The 
economic impotency of FM broadcasting during the past two years is 
reflected not only in the large number of FM broadcasters who have 
surrendered their FM construction permits and licenses but also the 
large number of FM frequencies which are still available, but for which 


there is no demand by applicants therefor. During the period from 


January 1, 1951, to March 1, 1951, a total of twenty-three FM con- 


struction permits and licenses were surrendered to the Commission. 


A total of eighteen of those construction permits and licenses were 
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from FM broadcasting stations on the air. During that same period 
only three new applications for FM construction permits were filed 
with the Commission. "Functional Music,"" "Storecasting" and related 
services have proven to be'a boon not only to the FM broadcasters who 
employ these services, but to the listening audience as well. These 
services are unmarred by anything inherent in the system itself. 

WJJD, Inc. contends that its present arrangement with Functional 
Music, Inc. not only does not contravene the ability of Station WFMF to 
comply with the Commission's Rules and Regulations 


/69/ 
Federal Communications Commission 
March 5, 1951 
Page 10. 
and the Communications Act of 1934, as amended; but, the arrangement 
enhances the opportunities for WJJD, Inc. to discharge more effectively 
its responsibilities and obligations as a licensee by enabling Station 
WFMF to continue to broadcast a program format designed to serve 
public interest. 
Very truly yours, 
/s/ Paul A. O'Bryan 
[107 
April 11, 1951 
WJJD, Inc. 
Radio Station WF MF 
230 N. Michigan Avenue 
Chicago, Illinois 
Gentlemen: 
We have your letter of March 5, 1951, informing us of your 
comments concerning the questions raised in our communication to 


you of January 29, 1951, with regard to the consistency of the "beep" 
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operations in which your FM facility is engaged, with the obligations of 
licensees of broadcast stations, as enunciated in the Communications Act 
and the Commission's Rules and policies in the public interest. 

It may be remarked at the outset that the Commission has devoted 
considerable effort to analysis of FM's problems, and is fully cognizant 
of the character of the financial difficulties which such licensees have 
encountered in the past several years; it accordingly views with 
sympathy attempts on the part of pioneers in this meritorous, and, as 
yet, in the main unprofitable, field of broadcasting, to ensure the 
solvency of their operations. However, we are constrained to conclude 
from our study of your replies to our inquiries, that the beep" services 


in which you are presently engaged, are inconsistent with the basic 


statutory and administrative duties incumbent upon licensees of broad- 


cast facilities. 

In the first place, contrary to the interpretation urged in your 
letter, we are of the view that the contractual arrangements governing 
your transmission of this "special service" affirmatively commit your 
FM station to provide subscribers with predominantly "planned music” 
during the stipulated periods. It of course follows from this construction, 
that in the light of the protracted -- or indefinite -- future periods during 
which you are bound under the relevant agreements, to provide this 
specific type of programming during such a substantial portion of the 
broadcast day to subscribers thereto, these arrangements must be con- 
sidered to constitute an invalid abdication of your duty as a licensee to 
retain discretion, responsibility and control, and to remain free to alter 
your service as the changing needs of the public in your area may require. 

Similarly, the Commission is of the opinion that since the 
remuneration received by you for transmission of the "planned music" 
in question under these agreements is based upon the payments therefor 
made by the individual subscribers concerned, such subscribers are the 
sponsors of such programs within the meaning of Section 317 of the 


Communications Act. Hence your failure to announce and to log this 
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material as sponsored and to make other required 


[117 

announcements is in plain contravention of Section 317 of the Communi- 
cations Act and of Sections 3.281, 3.284, 3.284, 3.287 and 3.288 of the 
Commission's Rules and Regulations. 

Further, the Commission considers that your practice, concededly 
integral to your "beep" operations under the instant agreements, of con- 
fining your broadcasts of the various categories of intelligence required 
by the Rules and the Statute to be carried by radio licensees, such as 
sponsorship and station identification announcements, to the material 
transmitted to the general public, while simultaneously eliminating them 
from reception by subscribers, is violative of the express terms of the 
relevant provisions of the Act and of the Commission's Rules and 
Regulations; The requirements there stated are plainly of general ap- 
plication and contemplate that the categories of information there 
defined will be transmitted to the station's entire audience; they admit 
of no discretion on the part of the licensees to introduce exceptions 
thereto for the benefit of subscribers to "special services" or other 
selected listeners. 

Your contention that radio operators enjoy equal privileges with 
non-licensees under the Act, to employ mechanical or electronic 
devices to eliminate undesired broadcast material from reception, at 
the request of members of their audiences, is clearly inadmissible. 
Members of the public are free to tune in or tune out any material they 
desire. Licensees are required to operate their stations in accordance 
with the requirements of the Communications Act and the Commission's 
Rules and Regulations. One of these requirements is that certain 
announcements be made-to the audience. Obviously this obligation is not 
carried out when you broadcast a signal the very purpose of which is to 
prevent a portion of the audience from hearing these announcements. 


You cannot prevent members of the audience from voluntarily tuning 
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out such announcements. This does not, however, permit you to broad- 
cast a tone which prevents a portion of the audience from hearing the 
announcements. 

The Commission's conclusions with regard to the remaining 
questions raised in its letter of January 29, 1951, since they pertain 
not only to the "planned music" activities of the "beep" stations but to 
all types of "supersonic" operations -- including the question as to 
whether such operations constitute point-to-point communication not 
authorized by the broadcast rules --will be issued when its study of 
the problems common to all these special services is completed. 

In view of the foregoing, the Commission is of the view that your 
operations are not in accordance with the requirements of the Communi- 
cations Act and the Commission's Rules and Regulations. This is being 
called to your attention pursuant to Section 9(b) of the Administrative 
Procedure Act so that you may have an opportunity before further 
proceedings are instituted by the Commission, to submit a statement 
showing how you intend to achieve compliance with all lawful require- 
ments. The statement should be submitted on or before April 30, 1951. 

BY DIRECTION OF THE COMMISSION 
T. J. Slowie 
Secretary 
cc: Dow, Lohnes, & Albertson 
HDS: ech/Law 
Approved by the Commission, Item 3, FM Agenda, 4/11/51. 


* * * 
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FCC Form 303 
Section I 


APPLICATION FOR RENEWAL OF BROADCAST STATION LICENSE 


* * * 


[73] 
FCC Form 303 | Section I, Page 2 
The applicant waives any claim to the use of any particular frequency 
or of the ether as against the regulatory power of the United States be- 
cause of the previous use of the same, whether by license or otherwise, 
and requests a renewal of its existing license in accordance with this 
application. (See Section 304 of the Communications Act of 1934) 
The applicant represents that this application is not filed for the purpose 
of impeding, obstructing, or delaying determination on any other appli- 
cation with which it may be in conflict. 
All the statements made in the application and attached exhibits are con- 
sidered material representations, and all the exhibits are a material part 
hereof and are incorporated herein as if set out in full in the application. 
The applicant, or the undersigned on the applicant's behalf, states that he 
has endeavored to supply full and correct information as to all matters 
which are relevant to this applicant and that he has done so as to all 
matters within his own knowledge. 
Dated this 16th day of August , 1951 

WJJD, Inc. 


(Name of applicant) 
By /s/ Howard Lane 


Vice-President 
Title 


Subscribed and sworn to before 


mr this 21st day of August, 1951 /s/ Jessie Grigsby 
! Notary Public 


[SEAL] 


My commission expires November 16, 1952 
* * * 





The 


considering the epplicetion. It is not expected that licensee wil] or can edhere inflexi 


“EN. 
STATEMENT CF PROGRAM SERVICE ame of applicant 


OF BROADCAST APPLICANT 


replies to the following questions constitute @ representation of programming policy 5 which the Commission will rely in 
bly in day-to-day operation to the rep- 


resentation here sade. However, since such representation will constitute, in pert, the busis upon which the Cammissian acts on 


the 


application, time and cere should be devoted to the preparation of the replies so thot they will reflect eccuretely eppli- 


cant’s responsible judgement of his proposed programming policy. 


lia. 


INSTRUCTIONS 


Both parts cf this Section are to be campleted by all applicants except that television applicants ere to answer only pere- 
erephs 9, 10. it. 12, 


This Section is divided into two perts. Paragraphs ] to 4 of the first pert in turm are divided into a left-hand colum 
which perteins to past operation and » right-hand column which pertains to proposed oferatian. licents for new stations 
ere to fill inanly the right-hand column while applicants for authori.ations forexisting atations (i.e., renewal of license, 
assignment of license, or transfer of control) are to fill in both colums. 


Progrem dats on past performance are to be based an the composite week for the yeer preceding the date of application me 28 
in the case of senasl pel FEARToas where the year goeees the aration date of the existing license is to be used. 
days comprising the composite week of each year will be designated public notice an or ebout November 15th of thet. yeer. 


Program classifications incident to the replies to Paragraphs 2, 3, and 4 below, are to be in accordance with the definitions 
on 4 of this Section. 


State actual minimum weekly schedule of operation under . State minimum weekly schedule of operation proposed by 


the present authorization, niving opening and closing time licensee, permittee, assignee or transferee, giving opening 
and totel hours for weekdavs and Sunday. and closing time and total hours for weekdays and Sunday. 


Exhibit No. 3 Exhibit Wo. 4 


2.0.State for the composite week the percentage of time which [| b.Sctete the percentage of time to be devoted to each of the 
was devoted to each of the following types of programs (totels following types of programs for ea proposed typicel week of 


to 


(1) 


(8) 
(9) 
10) 


equa] 100%). operation under the euthorization requested (totels to equel 
100%). Attach program schedule for this proposed typical week. 


EXHIBIT NO. _5 


Entertainment (include here all 9789s (1) Entertainment (include here ell 
programs which are intended pri- programs which are intended pri- 
marily RE -SAPAE SAREE. UCD 8S marily as entertainment, such as 
ben sipaat drome, ver here © dy. music, drama, variety, comedy, 
quiz, breakfast, children’s, etc.) quiz, breakfast, children’s, etc. ) 


Religious (include here all ser- Religious (include here all ser- 
mons, celigious news, music, mons, religious news, music 
and drama, etc.) and drama, etc.) 


Agricultural (include here all Agricultural (include here all 
programs containing farm or mar- progtams containing farm or mar 
ket reports or other information ket reports or other information 
specifically addressed to the specifically addressed to the 
agricultural population) agricultural population) 


pee eee ks Pe eee Educational eee pee ety 
: : : @rams prepared by or in a 
of educational organizations, Wh educhtieks l ekenaTaciead, 


exclusive of discussion programs euclusive ‘ol disrussice 
er programs 
which should be classified under which should be classified under 


(6) below) (6) below) 


News (include here news reports News (include here news reports 
and commentaries ) and commentaries) 


Discussion (include here forua, 5) Discussion (include here forun, 
panel and round-table programs) panel and round-table programs) 


Talks (include here all conver- Talks (include here all conver- 
sation programs which do not fall sation programs which do not fall 


under Points (2), (3). (4), (5), under Points (2), (3). (4). (5). 
or (6) above, including sports) or (6) above. including sports) 
(8) 
(9) 


Miscel lanecus (10) Misce! leneous 


BEST COPY AVAILABLE | 


from the original bound volume 


_—————— 

















: ~ we . 
. State what the practice of the atetion will be with res- 
pect to the mmber and length of spot announcements el losed 
in @ given period. 
Monday thru Saturday dayt ime: twelve 
30-seconé and one leminute announcement 















3.@. Divading the broadcast week into 15 minute periods, 
specify below the number of 14"; minute periods within such 
1S minute periods during the composite week in which were 
broadcast (exclusive of non-coamercial spot announcements, 
call letter announcegents and promotions] announcements for 


sustaining progrems): fis: wf 16) cinet 
- © ‘ ginute 













































periods 
| Commerciel continuity oS a ana one ler:nute announcements per hour ¢ 
(2) Que spot announcement _167 cos 
ipht=t 
(Shi hen sauce a 93 Sundays .the same as night ° x 
(4) Three spot announcements one: ae 
(S) Four spot announcements eae 5 eae 
(6) Five or more spot announcements pee “3 
Total number of 14% minute t ( es 
periods 220 plus 
State the number of spot announcements (exclusive of non-cam- ° 
mercial spot end call letter anncuncements, and promotional 
announcements for susteining programs) broedcest during the 
Composite week which exceeded ane minute in lett 
7 
4. In the tables below the percentages for each segment are to be camputed on the basis of 100 percent of the operating hours 
within the particular segment for the seven days comprising the composite week (i.e., if full time operation, 70 hours for the 
8 a.m. to 6 p.m. segment, 35 hours for the 6 p.m. to ll p.m. segment, and the totel weekly hours of operation between 11 p.a., 
end 8 ».m. for the third segment). The percentages in the column heeded “Total” are to be computed on the besis of 100 percent Be 
of operating hours for the seven days. 
The exact number of spot announcements should be stated, including those broadcast within participating programs, but excluding 
call letter announcements (call letters and location) and promotional announcements for sustaining programs. * 
NOTE: “The purpose of the following tabulation is to enable the Comission to secure quantitative data as to the proportion of 
time (to be) devoted to the various classes of programs. The function of eech class of progrem as pert of a diversified progres 
structure is discussed in the Commiasion’s Report of March 7, 1946, entitled “Public Service Responsibility of Broadcast Li- 
ceusees”. 4 
a. State the percentage of time which was devoted to esch of b. Show in the cable Lelow the percentage of time proposed to 
the following classes of programs during the composite week. be devoted to each of the following classes of programs during 
@ proposed typical week of operation. 
PROGR L0G ANAL SIS N PROGRAM LOG ANALYSIS 
an percentegen) (am perceat ages) * 


8 a.m.- 6 p.m.- All Tota) 
6 p.a. ll p.m. = other 
houra 


8 e.m.- 6 p.m.- All = Total 
6 p.m. 11 p.m. other 
—hours 


(1) Network comercial (Nc) =C= -Q- 
(3) Necocth sustaining (x) 2" 20s... 2308:"-.602 


(3) Recorded commercial (nc) Q2003 56005 494.09 5€.0 


















(1) Network commercie] (NC) C= “Us 2Q=- <O- 


- ole =| oe - = 
5) Setasih. eevee ey Ce C Qs: <0 


(3) Recorded commercial (AC) 79.03 l= U- ‘hae . 


















(4) Recorded sustaining Rs) 34273 47271 49209 40:74 (4) Recorded susteining(ns) L224° 1CO, 96.04 565 4 
(S) Wire commercial! (wc) : eek 20- _2¢ (5) Wire commercial (8C) -C- 20- wl- -C- « 





(6) Wire sustaining (ws) 2055 C= 1.96 2.2 


(9) Live comercial Ge) ee Oe. Oe 














(6) Wire sustaining (WS) 


(7) Live commerciel (LC) 20-_ -C- -0- -O- 








eet ano ene Serer t eres 4 
(8) Live susteining (LS) ~0- <0-_ at Od Oe (8) Live sustaining (LS) Oa as, <=. =f. 
(9) scorer aie 63.88 52.29 149.09 58.24 (9) ech vey bias 79.03 -O- my 41.23 : 
(10) cape era 36.12 (7.71 50.91 4 . 76 (10) ge der yeas 20.97 100. 100 56277 
(12) Complete Total 100% 100% 100% 100% (11) Complete Total 100% =—_100% = 100% _— 1008 ¢ 
(12) Actual broadcast hourOO200 34235 18220 1185 45112) Proposed broedcest hourO200 35:00 25230 126: 3% ; 
(13) eae i announce- 295 95 51 , 4 (13) eee ot est announce- 723 32 18 773 a 
10 ot weacncemmestness) 206 260 143 769 | OU, Succectenesy 113 276. 1635501 





BEST COP 
from the orig 


Beoaicast Application 


S.. a. Attach as Exhibit No. 6 the original or one exact 
copy of the program log for the seven days comprising the 
composite week analyzed in the preceding paragraphs. (If 
original logs are submitted they will be returned.) 


b. What year’s composite week hes been analyzed in the 
Fercaciae paragraphs? 12/5/19, 1/32/50,” 3/8/50 
5/18/50, 7/21/50, 9/23/50, 10/15/50 


Will the proposed station be 
affiliated with any network? , 
If the answer is “Yes”, give the name of the network. 


8. If this application is for an 

FM authorization, will the programs 

of any AM station operating in the same area be duplicated? 
If so, 


a. How many hours per day will be 
devoted to duplicated programs? 


2:50 weekly 


b. Call letters and location of the AM station 


‘JID, Inc, 
230 N, Michigan ave. Chgo. Ill. 


c. What kinds of programs (musical, sports, etc.) will 
be duplicated? 


5-rinute Newscasts 


12. State applicant’s general plans for steffing the station, including the number of employees in each department (i.e. 
residence and citizenship of the genere] maneger, stetion manager, program 


commercial, technical, etc.), and the names, 


STATEMENT OF PROGRAM SERVICE 


R. 78 


Section IN, Page 3 
7. Attach as Exhibit No. 7 @ narrative statement on the 
policy to be pursued with respect to making time available 
for the discussion of public issues, including illustre- 
tions of the tvpes of programs to be broadcast and the 
methods of selection of subjects and participents. 


9. State the average number of hours per week which will be 
used in advertising or promoting any business, profession 
or activity other then broadcasting in which the applicent 
is engaged or financially interested either directly or 
indirectly. If this is an application for renewal of license, 
show this data for the past license period also. 
Composite week: 190, lerin. announcements 
for Funetional lus ic Cs 

Proposed 3s edule: one 

10. If this is an application for TELEVISION euthorizatién 
submit as Exhibit No. a narrative statement out lining 
program plans and policies. If the application relates to 
an existing station cover both past end future operation in 
this stetemenc. 


ll. If the deta furnished in dd ett to the questions in 
this Section IV do nct in the applicent’s opinion adequately 
reflect station operation, attach as Exhibit No. @ state- 
ment setting forth any additional program dete that the 
epplicant desires to call to the Commission’s attention. (If 
the applicant feels that che program materie! clessified in 
Paragraph 2 is susceptible of classifications other then 
those listed he mey supplement Paragraph 2 with en explane- 
tory statement in this Exhibit. ) 


rogram, 
iarector 


and other department heads who have been employed or wham the applicant expects to esploy. 


Arthur F, Harre 
Lu | vn 


General Manager 
Program Director 
Vusical Director 
Sales Manager 
Chief Engineer 


Don Lavery . 
Frederick G. Earm 
Walter F. Myers 


Se eS ae 


Y AVAILABLE | 
nal bound volume 


U. S. Citizen po Ba 
rT) wt " (2 Asst.) 
n " tt tt (4 " ) 
. - Northbrook, " 
7 . Des Plaines," 


Chicago, 
it 


(5 Tech.) 





(2 Salesmeg) 
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[87] 
EXHIBIT NO. 3 


HOURS OF OPERATION 


12/1/48 thru 5/4/49 
Monday thru Saturday 3:00PM Sign-On 
Sundays 3:00PM " " 


5/5/49 thru 11/12/49 
Monday thru Saturday 12:00N Sign-On 
Sundays 3:00PM" " 


11/13/49 thru 12/31/49 
Monday thru Saturday 12:00N Sign-On 
Sundays 12:00N "  " 


1/1/50 thru 5/20/50 
Monday thru Saturday 7:55AM Sign-On 
Sundays 12:00N " " 


5/21/50 thru 1/25/51 
Monday thru Saturday 7:55AM Sign-On 
Sunday 12:00N " oi 


1/26/51 to present date 
Monday thru Thursday 7:55AM Sign-On 


Friday and Saturdays 
Sundays 


7:55AM " “i 
12:00N " " 


[90] 
EXHIBIT NO. 5 


10:30PM Sign-Off 7:30 daily 
10:30PM " " 7:30" 


Weekly Total 52:30 


10:30PM Sign-Off 10:30 daily 
10:30PM “ °-“ 7:30" 
Weekly Total 70:30 


10:30PM Sign-Off 10:30 daily 
10:30PM " " 10:30" 


Weekly Total 73:30 


2:00AM Sign-Off 18:05 daily 
12:00PM " " 12:00" 


Weekly Total 120:30 
2:00AM Sign-Off 18:05 daily 
2:00AM "  '" 14:00" 

Weekly Total 122:30 


2:00AM Sign-Off 18:05 daily 
4:00AM " " 20:05 " 
2:00AM " " 14:00 "' 


Weekly Total 126:30 


PROGRAM SCHEDULE FOR PROPOSED TYPICAL WEEK 
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WFMF 
EXHIBIT No. 5 


PROPOSED PROGRAM SCHEDULE 


Monday thru Thursday 


Sign On 
News 
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8:00 Morning Melodies 
8:30 Claude Sweeten Orch. 
8:55 News 

9:00 Easy Like 

9:55 News 

10:00 Tunes For Hummin' 
11:00 Spotlight Songs 

12:00 Noontime Tunes 

1:00 Mythical Ballroom 
1:55 News 

2:00 Rhythm & Reason 
2:55 News 

3:00 Music To Remember 
3:99 News 

4:00 Linger Awhile 

9:00 Melody Time 

6:00 Dinner Concert 

6:30 Harry Horlich Orch. 
7:00 Easy Does It 

7:30 Thomas Peluso Orch. 
8:00 Star Time 

8:30 Rene Savard Orch. 
9:00 Moonlight Serenade 
9:30 Rex Maupin Orch. 
10:00 Evening Rendezvous 
10:30 Allen Roth Orch. 
11:00 Music Unlimited 
11:30 Paul Weston Orch. 
12:00 Goodnight Sweetheart 
12:30 Lawrence Welk Orch. 
1:00 After Hours 

1:30 Four of a Kind 
2:00AM Sign Off 


GRRE AGEEG 


a & 


Ws 
RC 
Ws 
RC 
RC 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
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WFMF 
EXHIBIT NO. 5 
PROPOSED PROGRAM SCHEDULE 


Friday 
7:55AM Sign On 
7:99 News 
8:00 Morning Melodies 
8:30 Claude Sweeten Orch. 
8:55 News 
9:00 Easy Like 
9:55 News 
10:00 Tunes for Hummin' 
11:00 Spotlight Songs 
12:00 Noontime Tunes 
1:00 Mythical Ballroom 
1:55 News 
2:00 Rhythm & Reason 
2:59 News 
3:00 Music to Remember 
3:99 News 
4:00 Linger Awhile 
5:00 Melody Time 
6:00 Dinner Concert 
6:30 Harry Horlick Orch. 
7:00 Easy Does It 
7:30 Thomas Peluso Orch. 
8:00 Star Time 
8:30 Rene Savard Orch. 
9:00 Moonlight Serenade 
9:30 Rex Maupin Orch. 
10:00 Evening Rendezvous 
10:30 Allen Roth Orch. 


SAGES RAS 


Bh hhRGAA EAA 
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11:00 Music Unlimited 
11:30 Paul Weston Orch. 
12:00 Goodnight Sweetheart 
12:30 Lawrence Welk Orch. 
1:00 After Hours 

1:30 Four Of A Kind 

2:00 After Hours 

2:30 Novatime Trio 

3:00 After Hours 

3:30 Eddie La Mar Orch. 
4:00AM Sign Off 
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WFMF 
EXHIBIT NO. 5 
PROPOSED PROGRAM SCHEDULE 


Saturday 


7:55AM Sign On 


7:55 News WSs 
8:00 Morning Melodies RS 
8:30 Claude Sweeten Orch. RS 
8:55 News WS 
9:00 Easy Like RC 
9:55 News Ws 
10:00 Tunes For Hummin' RC 
11:00 Spotlight Songs RC 
12:00 Noontime Tunes RC 
12:55 News Ws 
1:00 Mythical Ballroom ~ RC 
2:00 Rhythm & Reason RC 
3:00 Music To Remember RC 
4:00 Linger Awhile RC 
9:00 Melody Time RC 





Dinner Concert 
Harry Horlick Orch. 
Easy Does It 

Thomas Peluso Orch. 
Star Time 

Rene Savard Orch. 
Moonlight Serenade 
Rex Maupin Orch. 
Evening Rendezvous 
Allen Roth Orch. 
Music Unlimited 
Paul Weston Orch. 
Goodnight Sweetheart 
Lawrence Welk Orch. 
After Hours 

Four of a Kind 

After Hours 
Novatime Trio 

After Hours 

Eddie La Mar Orch. 
Sign Off 


RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
RS 
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WFMF 
EXHIBIT NO. 5 
PROPOSED PROGRAM SCHEDULE 


Sunday 
Sign On 
Noontime Tunes 
Claude Sweeten Orch. 
Mythical Ballroom 
Leo Erdody Orch. 
Rhythm & Reason 
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2:30 Louis Busch Orch. 
3:00 Music To Remember 
3:30 Serge Dupree Orch. 
4:00 Linger Awhile 

4:30 Music of Manhattan 
5:00 Melody Time 

9:30 Waltz Festival Orch. 
6:00 Dinner Concert 

6:30 Harry Horlick Orch. 
7:00 Easy Does It 

7:30 Thomas Peluso Orch. 
8:00 Star Time 

8:30 Rene Savard Orch. 
9:00 Moonlight Serenade 
9:30 Rex Maupin Orch. 
10:00 Evening Rendezvous 
10:30 Allen Roth Orch. 
11:00 Music Unlimited 
11:30 Paul Weston Orch. 
12:00 Goodnight Sweetheart 
12:30 Lawrence Welk Orch. 
1:00 After Hours 

1:30 Four of a Kind 
2:00AM Sign Off 


hahhnaannhahhhhnahahh & & & & 
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EXHIBIT NO. 7 


Policy On Discussional Programs of Public Issues. 


[96] 
EXHIBIT NO. 7 [ FCC, Aug. 31, 1951] 
WFMF is a specialized type of broadcast operation featuring Music 
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and News. Not only is the home audience served but also the audience 
in factories, offices and stores where no other radio service is available. 

That WFMF's programming is also very attractive to home lis- 
teners is proven by the Chicago Pulse Survey of April 1-7, 1951, that 
ranks WFMF a strong fourth in popularity among Home listeners in 
competition to 19 other Chicago FM stations. 

This specialized service to this special group does not deprive 
Chicago of discussional programs because of the program schedules of- 
fered by Chicago's other 17 AM, 19 FM and 4 TV stations. However, 
should the occasion ever arise when a discussional program of public 
issue would be best broadcast over WFMF, appropriate time will be 
made available immediately. 

The percentages of time, to be devoted to entertainment, religious, 
agricultural, educational programs, news discussion and talks, are neces- 
sarily tentative and have not been finally crystallized, by WJJD, Inc., pend- 
ing the final outcome of the Commission's evaluation of so-called ''Func- 
tional Music" operations, a matter presently pending before the Federal 
Communications Commission. WJJD, Inc., will, of course, abide by the 
final decision issued in that proceeding, and will bring its program 


policies into conformity therewith. 


[100] 61811 
File No. BSH-357 
Call Letters WFMF 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 
EXTENSION OF 
RADIO BROADCAST STATION LICENSE 


THE FM BROADCAST STATION LICENSE OF WJJD, INCORPORATED, 
Chicago, Illinois expiring 3 a.m., Eastern Standard Time, December 1, 
1951, is hereby extended upon a temporary basis only, pending receipt 
of and/or determination upon application for renewal of license, in no 


event later than 3 a.m., Eastern Standard Time, March 1, 1952. 
Dated this 28th day of November 1951. 


By direction of the FEDERAL COMMUNICATIONS COMMISSION 
(Seal) mffgan. 23. 1952): /s/ T. J. Slowie, Secretary 
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File No. 70668 BSH-357 
Call Letters WFMF 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 
EXTENSION OF 

RADIO BROADCAST STATION LICENSEE 


OF FM STATION 
W JdJOD, INC. 
CHICAGO, ILLINOIS 
which was heretofore extended to 3 a.m., Eastern Standard Time June 
1, 1952 is hereby further extended upon a temporary basis only, pending 
determination upon the application for renewal of license, in no event 


later than 3 a.m., Eastern Standard Time, September 1, 1952. 


This authority is granted subject to the condition that the action taken 
herein is without prejudice to any action hereafter taken by the Com- 
mission with respect to any existing or future application or authori- 


zation of grantee. 


Dated this 21st day of May, 1952. 


By direction of the 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ T. J. Slowie 
T.J. Slowie, Secretary 


(SEAL) 
JUN 5 1952 
[108 | 


F.C.C. FORM NO. 352-A FILE NO. BRH-357 
REV. JANUARY, 1951 CALL LETTERS WFMF 
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UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 
FM BROADCAST STATION LICENSE 
Subject to the provisions of the Communications Act of 1934, 
subsequent Acts, and Treaties, and Commission Rules made thereunder, 
and further subject to conditions set forth in this figenses” the LICENSEE 
WJJD, INCORPORATED 


$$$ 


is hereby authorized to use and operate the radio transmitting apparatus 


hereinafter described for the purpose of broadcasting for the term 
beginning July 10, 1952, and ending December 1, 1952. 

(3 a.m., Eastern Standard Time ) (3 a.m., Eastern Standard Time) 
The licensee shall use and operate said apparatus only in accordance 
with the following terms: 

1. Onafrequency of 100.3 megacycles; 
Effective radiated power of 33 kilowatts; 
Antenna height above average terrain of 540 feet. 
2. Transmitter output power 5.7 kilowatts. 
. Hours of operation: Unlimited time. 
4. With the station located at: 
Chicago, Illinois 
. With the main studio of the station located at: 
230 N. Michigan Avenue 
Chicago, Illinois 
The apparatus herein authorized to be used and operated is located at: 
230 N. Michigan Avenue North Lat. 41° 53" 15" 
Chicago, Illinois West Long. 87° 37" = 30" 
and is described as follows: 
Transmitter: Westinghouse, Type No. FM-10, rated power 10 kw. 
Antenna: RCA, Type No. HF-14B, 4-section Pylon; 
Antenna supporting structure: steel tower on roof of 
Carbon & Carbide Bldg. (507 ft.); 
Overall height above ground: 561 feet. 
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The Commission reserves the right during said license period 
of terminating this license or making effective any changes or 
modification of this license which may be necessary to comply with any 
decision of the Commission rendered as a result of any hearing held 
under the rules of the Commission prior to the commencement of this 
license period or any decision rendered as a result of any such hearing 
which has been designated but not held, prior to the commencement of 
this license period. 

This license is issued on the licensee's representation that the 
statements contained in licensee's application are true and that the 
undertakings therein contained so far as they are consistent herewith 
will be carried out in good faith. The licensee shall, during the term 
of this license, render such broadcasting service as will serve public 
interest, convenience, or necessity to the full extent of the privileges 
herein conferred. 

This license shall not vest in the licensee any right to operate 
the station nor any right in the use of the frequency designated in the 
license beyond the term hereof, nor in any other manner than authorized 
herein. Neither the license nor the right granted hereunder shall be 
assigned or otherwise transferred in violation of the Communications 
Act of 1934. This license is subject to the right of use or control by 
the Government of the United States conferred by section 606 of the 
Communications Act of 1934. 

1/ This license consists of this page and page a 
Dated this 10th day of July, 1952 
FEDERAL COMMUNICATIONS COMMISSION 
s/ T. J. Slowie 
SEAL sr T. J. Slowie, Secretary 
JUL 24 1952 


F.C.C. - Washington, D. C. 
* * 
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AMENDMENT TO APPLICATION FOR RENEWAL 
FILED BY WJJD, INC. 


[ FCC Nov. 25, 1952] 

Federal Communications Commission 
Washington, Dic: re: File Number BRH-357 
Gentlemen: 

Pursuant to Section 3.218 (a) of the Commission's Rules and Regulations, 
it is respectfully requested ion behalf of WJJD, Inc., licensee of FM 
Broadcast Station WFMF, Chicago, Illinois that the license renewal 
application be amended as follows: 


The applicant waives any claim to the use of any particular 


frequency or of the ether as against the regulatory power of 


the United States because of the previous use of the same, 
whether by license or otherwise, and requests a renewal of 
its existing license in accordance with this application. 

Very truly yours, 

W JJ OD, Ince. 

By /s/ Carl J. Weitzel, Treasurer 


STATE OF ILLINOB ) 
COUNTY OF cook ) *: 
CARL J. WEITZEL, being first duly sworn upon oath, deposes and says 
that he is Treasurer of WJJD, Inc. , upon whose behalf the foregoing has 
been executed and that the above amendment to the informal application 
for renewal of license is true and correct according to his knowledge, 
information and belief. 
/s/ Carl J. Weitzel 

SUBSCRIBED and SWORN to before me this 22nd day of November, 

1952. 


/s/ Harry W. Gefael 
Notary Public 


Seal 
My Commission Expires Nov. 30, 1953. 
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[1147 
FCC Form 360-A UNITED STATES OF AMERICA 
Dec. .1952 FEDERAL COMMUNICATIONS COMMISSION 
CERTIFICATE OF RENEWAL OF LICENSE 
FM BROADCAST STATION 

WJJD, Inc. File No. BRH-357 
Radio Station WF MF Call Letters WF MF 
230 N. Michigan Avenue 
Chicago, Illinois NOT VALID UNLESS POSTED WITH 

LICENSE 

File No. BRH-357 

License term ending 12-1-52 

(3 a.m. Eastern Standard Time) 


Licensee 
WJJD, INCORPORATED 
Station location: State Tllinois City Chicago 


This certificate serves as a renewal of the reference radio 
station license on the same conditions and in accordance with 
the same provisions for the term ending December 1, 1955. 
(3 a.m. Eastern Standard Time) 
This license shall not vest in the licensee any right to operate 
the station nor any right in the use of the frequency designated in the 
license beyond the term hereof, nor in any other manner than 
authorized herein. Neither the license nor the right granted hereunder 
shall be assigned or otherwise transferred in violation of the Com- 
munications Act of 1934. This license is subject to the right of use or 
control by the Government of the United States conferred by section 606 
of the Communications Act of 1934. 
Dated this 26th day of November, 1952. 
FEDERAL COMMUNICATIONS COMMISSION 
SEAL /s/ T. J. Slowie 


JAN 28 1953 as Secretary 


F.C.C. - WASHINGTON, D.C. 
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[Received May 22,1951, FCC Mail & Files] 


MEMORANDUM ON BEHALF OF FIELD ENTERPRISES, 
INC. , AND FUNCTIONAL MUSIC, INC., WITH REF- 
ERENCE TO THE FEDERAL COMMUNICATIONS 

COMMISSION'S "POLICY STATEMENT CON- 
CERNING ‘FUNCTIONAL MUSIC' OPERA- 
TIONS" (FCC PUBLIC NOTICE 51-445, 

62347, DATED MAY 4, 1951) 


STATEMENT OF FACTS 

FM stations having contractual relations with Functional Music, 
Inc., or any of its affiliates, broadcast predominantly musical pro- 
grams. Immediately before broadcasting any spoken matter, they trans- 
mit, usually simultaneously with the music which is being aired, a 
supersonic signal. This signal is inaudible to the human ear but it 
mutes, or turns off, receivers owned or rented by subscribers to the 
Functional Music service. When the spoken matter ends, the station 
transmits another supersonic signal which unmutes, or turns on, the 
Functional Music subscriber's receiver. Tle result is that the Func- 
tional Music subscriber hears nothing but music from his receiver. 
Listeners having regular FM sets receive the full service transmitted 
by the station, including all spoken material such as news programs, 
public service programs, station breaks, and sponsor identifications. 

By Public Notice 62825, dated April 12,1951, entitled ''Further 
Letter to FM Stations Engaged in 'Functional Music' or 'Planned Music' 
Operations" and Public Notice 51-445, 62347, dated May 4, 1951, entitled 
"Policy Statement Concerning 'Functional Music' Operations", the Com- 
mission has indicated its present belief that Functional Music operations, 
as they are currently conducted, violate the Communications Act of 1934, 


and also a number of Rules and 


[157] 
Regulations of the Commission. The Commission has called upon all 
stations engaged in Functional Music operations to inform it of the ways 
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in which they propose to come into compliance with the Communications 


Act and the Rules and Regulations. 
APPEARANCES 

This memorandum is submitted on behalf of: 

(a) Field Enterprises, Inc., sole stockholder of WJJD, Inc., 
which is the licensee of station WFMF, an FM station engaged in 
Functional Music operations; and 

(b) Functional Music, Inc., as an interested party. 

PURPOSE OF THIS MEMORANDUM 

The purpose of the memorandum is to offer the views of Field 
Enterprises, Inc., and Functional Music, Inc., on the applicability of 
Communications Act, Section 317, to Functional Music operations. We 
intend, first, to argue the proposition that Section 317 has no application 
to Functional Music operations, and, second, assuming that Section 317 
might remotely apply to Functional Music, we contend that the demands 
which the statute makes are minimal. With the establishment of either 
of these propositions, the way will then be clear for the Commission to 
consider whether stations contracting with Functional Music are presently 
failing to comply with any of the Commission's Rules and Regulations, 
and, if so, what need be done to secure compliance. Field Enterprises, 
Inc., and Functional Music, Inc., both desire to appear in any proceed- 


ing having that aim, and, in such proceeding, as well as on the present 


[158 | 
issue of the applicability of Section 317 to Functional Music operations, 
they request opportunity for oral argument. 


I. SECTION 317 DOES NOT APPLY TO FUNCTIONAL 
MUSIC OPERATIONS 


Section 317 has no application to Functional Music operations. In 
essence, Section 317 requires the identification of anyone who pays for 
or furnishes any "matter" broadcast. The only "matter" for which 


Functional Music pays is the supersonic muting and unmuting signal. 
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And the legislative history of the statute, the absurdity and the economic 
consequences of applying Section 317 to the "beep", all dictate that Sec- 
tion 317 be interpreted to make no demands on Functional Music opera- 
tions. 

What Is Paid For ? 

The clearest basis for asserting that Functional Music pays for 
the broadcasting of the "beep" and nothing else is the fact that the sta- 
tions, as FM licensees, already have an obligation to broadcast the 
programs which they air. As the Commission is doubtless aware, 
Functional Music typically begins operations by approaching an FM 
station which is broadcasting music almost exclusively. Functional 
Music proposes that the station transmit, in addition, the "beep". 
Without the "beep", Functional Music surely would pay the station noth- 
ing for broadcasting music. Accordingly, the only reasonable inter- 
pretation of the contractual arrangement is that Functional Music pays 
the station for nothing but the additional service of the supersonic signal. 

Of course, it may be argued that a sponsor, too, may be interested 


in a program solely as a vehicle for his message, 


[159 | 

yet it is customary to identify him as the sponsor of the entire program. 
And there is some basis for this type of identification in the fact that the 
sum which a sponsor pays to a station may vary with the talent used on 
the program. But what the usual sponsor is really paying for is having 
his message broadcast under the circumstances -- time and program -- 
which he desires, which will assure the audience he wants for the mes- 
sage. Not so Functional Music. It does not pay for an audience. 

There is yet another proof that Functional Music pays for nothing 
but the signal: programs transmitted to Functional Music subscribers often 


have sponsors and are, in virtually all cases, available for sponsorship. 
* * * * 
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* * 
Economic Considerations 

From the legislative history of Section 317 and the absurdity of 
finding in the literal language of Section 317 any application to Functional 
Music, it is clear that Section 317 has nothing to do with Functional 
Music. Were there any possible basis for applying Section 317 to Func- 
tional Music operations, interpretation of the statute might well be keyed 


to the realities of the situation. As the Commis 


[167] 
Sion is well aware, virtually every independent FM station is today los- 
ing money fast. With Functional Music, a way has been found whereby 
those stations can operate in the public interest and not go bankrupt while 
doing so. Functional Music is not a complete answer to the problem, by 
any means. WFMF, for example, which has been operating with Func- 
tional Music for over a year and a half, is still running at a substantial 
loss. But Functional Music may ultimately enable these stations to 
serve the community at a reasonable profit. 

In view of these considerations, nothing could be more reasonable 
than to resolve any doubt in the statute in favor of permitting Functional 
Music operations to continue in their present form. Indeed, the Com- 
mission has a mandate to do so, for, under Section 303(g), the Commis- 
Sion is directed to 


". . . generally encourage the larger and more effective use 
of radio in the public interest." 


And many FM stations must operate with Functional Music--or cease 
broadcasting entirely. 

Similarly, many industrial and commercial establishments are so 
situated that they cannot receive music from wired services. Distance 
from point of origin and cost are both limiting factors. The well-estab- 


lished benefits derived by industry from musical service ought not to be 
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shut off when the Nation's welfare demands increased production. 


* * * * 


[168 | 

* * * * 

The Commission has often recognized that it must concern itself 
to maintain and expand free competition. As it said in its Report on 
Chain Broadcasting, quoted in National Broadcasting Company v. United 
States, 319 U.S. 190, 223 (1942): 


"The prohibitions of the Sherman Act apply to broad- 
casting. This Commission, although not charged with the duty 
of enforcing that law, should administer its regulatory powers 
with respect to broadcasting in the light of the purposes which 
the Sherman Act was designed to achieve. . ." 


This duty on the part of the Commission is perhaps the most com- 
pelling reason, all other considerations aside, for interpreting Section 
317 to place no burden on Functional Music operations. For Functional 
Music is the first challenge to Muzak in the field of furnishing background 


music to commercial and industrial users. If Section 317 applies 


[169 ] 
to Functional Music operations, and if it requires frequent interruption 
of the music service for spoken announcements, Functional Music cannot 
compete with Muzak, for musical background service is valueless if it 
is not voiceless. 

Moreover, as we have pointed out in the section of this memoran- 
dum dealing with economic considerations, the very life of many FM sta- 
tions today depends on Functional Music. One of the purposes of the anti- 
monopoly sections of the Communications Act was to insure the radio 
listener as diversified a service as the limited number of frequencies 
available permits. If, because of doctrinaire application of Section 317, 
stations engaged in Functional Music operations are forced to relinquish 


their licenses, this laudable purpose will be frustrated. 
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Perhaps it is appropriate under the heading, "Discouragement of 


Monopoly" to point out that the Commission's activities to date with 
reference to Functional Music have actively encouraged the Muzak monop- 
oly. When the Commission made public its letter to four FM stations 
engaged in Functional Music operations, informing them of its belief 

that they were violating Section 317 and the Rules and Regulations, it 
placed in the hands of Muzak salesmen a weapon whereby they could 
eliminate or at least greatly hinder Functional Music's growing threat 


to Muzak's monopoly. * * * 


* * 
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AGREEMENT. 

THIS AGREEMENT made this 23rd day of February, 1951, by and 
between CAPITAL BROADCASTING COMPANY(hereinafter sometimes re- 
ferred to as Capital) and TEMPO, INCORPORATED (hereinafter some- 
times referred to as Tempo): 

WITNESSETH: 

WHEREAS, Capital Broadcasting Company is the licensee and 
operator of FM broadcasting station WWDC-FM, which station in its 
operation in the public interest now utilizes a basic program format of 
intermittent popular and light classical music; and 

WHEREAS, Tempo is desirous of installing and maintaining equip- 
ment necessary to receive the programs broadcast by WWDC-FM as a 
background music service for commercial and public buildings; 

NOW, THEREFORE, in consideration of the mutual covenants 
herein contained it is agreed: 

lL. That Tempo shall have the right to install and maintain 

radio equipment designed to receive the musical portions 

of the programs broadcast by WWDC-FM. 

Capital agrees that it shall continue to operate WWDC -FM 
from 7 A.M. to 1 A.M. each day except Sundays when it shall 
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operate from 11 A.M. to 9 A.M. Subject to its responsi- 
bility as a licensee of a broadcast station, WWDC-FM 

shall furnish a2 musical program service upon an intermit- 
tent basis during the above scheduled hours of operation. 
Tempo shall pay Capital an amount equal to its out-of- 
pocket costs of operating WWDC-FM between the hours of 

1 P.M. and 1 P.M. each day except Sunday when it shall pay 
the out-of-pocket costs of operation from 11 A.M. to 9 P.M. 
or such other hours as shall be mutually agreed upon. In no 
event shall the sums received per annum for the out-of- 
pocket costs of operation as herein defined exceed Eighty- 
Six Hundred Dollars ($8600. 00) or the salary paid during 
the same period to Harry Gale as President of Tempo, In- 


corporated, whichever is the greater. 


[185] 


Nothing in this agreement shall limit Capital's exclusive 
right to program WWDC-FM in a manner which it believes 
to be in the public interest, convenience and necessity. It 
is agreed, however, that if as a result of Capital's decision 
the operation of WWDC-FM does not provide an intermittent 
musical program service suitable for use as background 
music, Tempo shall have the right to terminate this agree- 
ment upon fifteen (15) days' notice which right of termina- 
tion shall be Tempo's sole right under this agreement. 

The term of this agreement shall be retroactive to July 1, 
1950, to June 30,1951, and shall be extended for periods of 
one year unless thirty (30) days' prior to the expiration date 
of the original term or any extension thereof written notice 
of termination is given either party. 

IN WITNESS WHEREOF, the parties have hereunto set their hands 
the day and year first above written. 
TEMPO, INCORPORATED 

By /s/ H. A. Gale 


CAPITAL BROADCASTING CO. 
By /s/ Ben Strouse V.P. 
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JOINT STATEMENT ON BEHALF OF FM STATIONS ENGAGED IN 
“FUNCTIONAL MUSIC" OPERATIONS PETITIONING THE FEDERAL 
COMMUNICATIONS COMMISSION (1) TO RECONSIDER ITS POSITION 
WITH RESPECT TO "FUNCTIONAL MUSIC" OPERATIONS; (2) PUR- 
SUANT TO SECTION 1. 702 OF THE COMMISSION'S RULES AND REGU- 
LATIONS, TO INSTITUTE APPROPRIATE RULE MAKING PROCEED- 
INGS; (3) PURSUANT TO SECTION 5(d) OF THE ADMINISTRATIVE 
PROCEDURE ACT AND SECTION 1.728 OF THE COMMISSION'S RULES 
AND REGULATIONS, TO ISSUE A DECLARATORY ORDER AND (4) 
FOR SUCH OTHER GENERAL RELIEF AS MAY BE DEEMED NECES- 
SARY 


i 


This is a joint Statement and Petition filed on behalf of the follow- 


(1) LeTourneau Radio Corporation, licensee of FM Broadcast 
Station KLTI-FM, Longview, Texas. 
Lincoln Broadcasting Company, licensee of FM Broadcast 
Station WLDM, Oak Park, Illinois. 
Majestic Broadcasting Company. construction permittee 
of FM Broadcast Station KCBC-FM, Des Moines, Iowa. 
Mercantile Broadcasting Company, licensee of FM Broad- 
cast Station WLRD, Miami Beach, Florida. 
Orlando Daily Newspapers, Inc., licensee of FM Broad- 
cast Station WHOO-FM, Orlando, Florida. 
Radio Broadcasters, Inc., licensee of FM Broadcast 
Station KRKD-FM, Los Angeles, California. 
Roy L. Albertson, licensee of FM Broadcast Station 
WBNY-FM, Buffalo, New York. 
The Capital Broadcasting Company, licensee of FM 
Broadcast Station WNAV-FM, Annapolis, Maryland. 
The Times-Herald Company, licensee of FM Broadcast 
Station WITH-FM, Port Huron, Michigan. 
Tribune Publishing Company, licensee of FM Broadcast 
Station KTNT, Tacoma, Washington. 
WGHF, Inc.. licensee of FM Broadcast Station WGHF- 
FM, New York, New York. 
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[192] 
WJJ D, Inc., licensee of FM Broadcast Station WFMF, 
Chicago, Illinois. 
Wm. Penn Broadcasting Company, licensee of FM Broad- 
cast Station WPEN-FM, Philadelphia, Pennsylvania. 


* * * 


[198 ] 
V. 
CONTRACTS INVOLVED 
There are several types of contracts between "Functional Music" 
franchise operators and licensees of FM broadcast stations. There is 


set forth under Point VI, infra, a discussion of the two following types 


of contracts under which the "Functional Music" service may be operated: 

1. An agreement whereby the licensee is required to broadcast 
music suitable for rendition of the "Functional Music" service up to 18 
hours per day on an intermittent basis, subject to the right of the sta- 
tion to substitute programs of greater public interest, at any time, as 
typified by the form of contract which is attached hereto as Appendix C. 
This form of contract is patterned generally upon the agreement between 
Station WGHF, located in New York City, and Air Music, Inc., dated 
May 1, 1950, with deletions, to omit provisions not pertinent to the 
issues involved here. 

2. Acontract reciting the plan of the licensee to engage in a 
"Functional Music" operation, and obligating it to provide a "beep ser- 
vice" to eliminate vocal material. This form of contract is typified by 
an agreement which is being executed by WJJD, Inc., licensee of FM 
Broadcast Station WFMF, located in Chicago, Illinois, and Functional 
Music, Inc., a copy of which is attached hereto as Appendix D. This 
contract is designed to obviate the objections raised by the Commission 
to the earlier contract between WJJD, Inc., and Functional Music, Inc. 
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VI. 


APPLICATION OF SECTION 317 OF THE COMMUNICATIONS 
ACT OF 1934, AS AMENDED 


A. Subscribers of "Functional Music" Are Not Sponsors 


of the Specialized Program Service within the Meaning 
of Section 317. 


* * * 
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"Functional Music" Subscribers Do Not Pay For Matter 
Broadcast 


Payments Are For the Transmission of A Supersonic 
Tone Which Is Not "Matter Broadcast" 
Even if Petitioners granted, for the purposes of argument, that 
the payments received by the stations involved are of the type that are 
within the Compass of Section 317, there still remains the pertinent 


question as to whether or not, in fact and in law, the payments are made 


for "matter broadcast." If, as a matter of fact or of law, the considera- 


tion received by the stations involved is for something other than "matter 
broadcast, "' the requirements of Section 317 respecting announcements do 
not apply to this situation. 

In rendering a specialized music and news type of program service, 
it is Petitioners’ intent and purpose to conform to their obligation to 
program in the public interest. Convincing evidence of the public 
interest in this type of specialized program service is set forth else- 
where in this Petition and has been recognized by the Commission in its 
publication entitled "Public Service Responsibility of Broadcast Licensees. 
The overall program service provided by the licensees is, therefore, 
dictated by the Communications Act, the Commission's Rules and Regula- 
tions and the Commission's policies adopted in accordance therewith. 

It may be pointed out that several of the stations involved engaged in a 
specialized program service of music and news prior to the institution 


of their "Functional Music" operations. It is not within the province of 
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the Commission to conjecture as to whether or not these stations might 
furnish a different type of program service in the absence of their 
"Functional Music" operations unless and until it can be demonstrated 
that their present programming is not within the public interest, con- 
venience and necessity. 

The arrangements whereby Petitioners either indicate their inten- 
tion to or covenant that they will broadcast for a greater number of hours 


than specifically required by the Commission's Rules and Regulations 


[ 213] 
is in complete accordance with the Commission's public notices to the 
effect that the public interest is to be served by FM stations remaining 
on the air for more hours than the minimum specified in the Rules. It 
follows, therefore, that these stations’ present mode of operation as to 
the type of program service and hours of operations is fully consistent 
with the Communications Act and the Commission's Rules and Regula- 
tions. The distinctive type of program service rendered by Petitioners 
is available to all of the interested listeners in the respective stations’ 
service areas. This is a basic fact, the significance of which cannot 
be minimized. Any listener -- at home, in the office, in a factory, 
or in a restaurant -- can receive the entire program service of music, 
news and public service and commercial announcements if he so desires. 
The special service provided to the subscribers of "Functional Music" is 
the transmission of a supersonic signal for the purpose of eliminating, at 
the subscribers’ specific request, all vocal material. This, in fact, is 
the only thing or "matter" paid for that is not otherwise available to the 
subscribers as members of the public. His purposes require the elimina- 
tion of all vocal material and for that service he is willing and does pay. 
Realistically, the only obligation which is imposed upon the licensee 
which is not otherwise required in accordance with the Communications 
Act, the Commission's Rules and Regulations and policies adopted 


pursuant thereto is the transmission of a supersonic tone which is not 
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within the definition of "matter broadcast" within the spirit and meaning 
of Section 317. It is well settled that the performance or promise of 
performance of a legal duty imposed by law is insufficient consideration 
fora promise. See Footnote 17, 12 American Jurisprudence, Sec. 88 
and cases cited thereunder; Littlepage v. Neale Publishing Company, 34 
App. D. C. 257, 264; In re Riff, 205 Fed. 406, 409 (E. D. Ark.). 

While it may be true that the successful operation of "Functional 
Music" service contemplates the broadcasting of a specialized type of 
program service, this factor relates to the motive of the parties in enter- 


ing into the contract. It is well settled in contract law that the 
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promissor’s motive in making the promise is not consideration for the 


promise. 
*x 
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2. Payments by Functional Music Subscribers Are Not 
for Matter Broadcast But Consideration for the 
Right to Commercial Exploitation of the Program 

Service. 

In addition to the payment for the supersonic signal service to 
eliminate vocal material, Petitioners' stations are also entitled to obtain 
compensation for the right to commercial exploitation of their musical 
program service. 

This proposition is premised on the conclusion that a radio broad- 
cast station which selects, arranges, and broadcasts musical composi- 
tions selected with skill and at substantial expense in a manner designed , 
by the overall effect of the succession of numbers, to create a given mood 
in its listeners has a legally protectable interest or quasi-property right 
in the arrangement and overall format, the unauthorized appropriation of 
which for commercial purposes by another person would constitute a tort 
and would be actionable. Consideration for permission to make such 


commercial use of a station's property rights is in no way consideration 
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for ''matter broadcast" within Section 317. 
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In recent litigation resulting from the Louis-Walcott championship 


fight in New York City, the lower courts of Pennsylvania, New York and 


Massachusetts enjoined a motion picture theater owner, a hotel owner 

and bar room operators from exhibiting televised pictures of the fight 
where financial or commercial benefit would inure to their respective 
places of business. These actions were brought on behalf of the fighters, 
promoters, networks, stations and sponsors alleging violation by the 
operators of the commercial establishment of the property rights of the 
individuals and organizations above mentioned. 

It is also the common practice of networks and radio and television 
stations to make a "property rights announcement" to the effect that their 
programs "are intended primarily for home reception and use and may 
not be used without permission from the broadcaster, " thereby placing 
an equitable servitude on the program which would legally prohibit the 
direct commercial use of the program. The validity of such an equitable 
servitude was held to be enforceable by the Pennsylvania Supreme Court 
in case of Waring v. WDAS Broadcasting Station, Inc., 194 Atl. 631, 

327 Pa. 433, 447-448. 

Section 325 of the Communications Act of 1934 and the Commission's 
Rules and Regulations adopted thereunder prohibit a broadcaster from 
taking up and rebroadcasting or reproducing the broadcast of another 
Station without first obtaining permission of the originating station to do 
so. This constitutes another specific recognition of the property right 
of the originating broadcaster in his broadcasts. 

A broadcaster who utilizes his knowledge of music and musical taste 
to amass a large and costly library of specialized recordings and to plan 
a series of numbers so arranged as to create and maintain some prede- 
termined mood or atmosphere for his listeners does, by the use of his 


time, skill, effort and expense create an artistic product which the courts 
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would protect against unauthorized exploitation by others. The 
specialized musical programs of FM licensees engaged in ''Functional 
Music" operations are more than merely an abstract idea or inchoate 


plan. The general format 
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of the program is, of course, not literary property, but each particular 
program is a blending of specific skills and information with concrete 
musical compositions to achieve a desired result. It is similar to the 
craftsmanship of an author with words or the composer with musical 
notes. It has been held that the use of time, effort, money and skill to 


produce some concrete intellectual or artistic creation justifies legal 


protection. Cf. International News Service v. Associated Press, 248 


U. S. 215. 


* 
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VII. 
THE CONTRACTUAL ARRANGEMENTS ENTERED INTO BY 
PETITIONERS DO NOT CONSTITUTE AN IMPROPER AB- 
DICATION BY THE LICENSEES OF THEIR RESPONSIBILITY 
UNDER THE COMMUNICATIONS ACT 
In its ''Policy Statement Concerning ‘Functional Music’ Operations" 
(Public Notice FCC 51-445, 62347, dated May 4, 1951) the Commission 
stated that it believed that the contractual arrangements governing Peti- 
tioners’ transmission of this "special service'' must be considered to 
constitute an invalid abdication of the licensees’ duty to retain discretion, 
responsibility and control, and to remain free to alter their service as 
the changing needs of the public in the area served may require. It is 
submitted that this conclusion is erroneous and that a careful appraisal 
of the facts, in the light of the problems presented, will so demonstrate. 
There are several types of contracts between "Functional Music" 
operators and licensees of FM broadcast stations, two of which are 


discussed herein. 
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The first type of contract (attached hereto as Appendix C) is an 
agreement between the parties whereby the Station agrees to operate not 
less than eighteen hours each day during the week and fifteen hours on 
Sundays, and whereby the station agrees to ''* * * maintain during such 
schedule * * * a predominately musical service suitable for rendering 
a functional music service on an intermittent basis."" The first type of 
contract also provides that the "* * * Station shall have complete and 
exclusive control over its broadcast operations and service, including 
the content and scheduling of its programs, and shall have the right at 
any time to cancel or rearrange any scheduled program in order to 
substitute another program which it deems of greater public importance 
* * * I’ (Emphasis supplied) 

It is submitted that there is no criterion, of which Petitioners are 
aware, which automatically brands an operation of this type as contrary 
%, | This form of contract is patterned generally upon the agreement 


of Station WGHF, located in New York City, dated May 1, 1950, 
with deletions to omit provisions not pertinent to the issues involved. 
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to the public interest. | The question is one that cannot be decided either 


by a rule of thumb or by an ex parte determination. To Say that such 


an operation involves an abdication of dyty by the licensee to retain 
discretion, responsibility and control, is to apply a formula without 
regard to the actual facts and public needs involved. The test is 
whether public interest requires an FM Station, at all times, to have no 
established program format, or whether the public interest is better 
served by an FM station having an established program format, with 
reasonable restrictions to provide for suitable substitutions to meet 
community needs. All the facts, including public needs and preferences, 
must be investigated and weighed and a conclusion reached as to how 
much flexibility of programming, if any, is required in the public interest 


by FM stations who provide specialized services to the public. It should 
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be pointed out in this connection that a large number of stations have been 
rendering a ''music and news" service for years, and, in fact, Some are 
even more restricted than Petitioners in the type of services provided by 
them. It cannot be seriously contended that in most areas, particularly 
metropolitan, there is not ample "general" service of the traditional type 
at the present time. The virtue of program service lies not in diversity 
per se, but in the consideration of what is broadcast. It should be noted 
that, pursuant to the express terms of the contract, there is flexibility 
in the programming provided for by the licensees involved -- as much, 
or more, as many network affiliates permit themselves. Substitution 
of programs of public importance is not an infrequent practice by 
licensees engaged in ''Functional Music” operations and is specifically 
provided for in the contract attached hereto as Appendix C. 

Petitioners recognize that their duties and responsibilities as 
licensees are non-delegable, and they have no desire either to abdicate 
their duties or to lose discretion, responsibility and control. However, 
they do not believe that by entering into contracts similar to the first 
type of contract (Appendix C) they will have abdicated non-delegable duties. 
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If, after a thorough examination of this type of contract, which is 
the more desirable of the two types from an economic standpoint, the 
Commission is still of the view that such a contract provides for an invalid 
abdication of licensee responsiblity, many of your Petitioners are ready, 


willing and able to enter into a second type of contract, a copy of which 


; 5/ 
is attached hereto as Appendix D. — It is believed that an examination 


of this contract (Appendix D) conclusively shows that, under such an 
arrangement, the licensee will not have abrogated duties and responsibil- 
ities in contravention of either the Communications Act of 1934, as 
amended, or the Commission's Rules and Regulations and policies pro- 
mulgated pursuant thereto. 

The Preamble to the second type of contract specifically provides 


that, although the station broadcasts a specialized program service 
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consisting of music and news for a period of at least sixteen hours each 
day, it plans to operate as a specialized station only so long as such type 
of operation is considered by the licensee to be in the public interest, in 
accordance with the policies of the Federal Communications Commission. 
Thus, subscribers are on notice that, in the event the licensee determines 
that due to changed circumstances, such as the need for a different type 
or types of public service in the area, the licensee will discontinue its 
present program format and revise its program service in a manner 
which it considers more suitable to the public interest under the circum- 
stances, in order to meet the existing needs of the community. 

Paragraph 2 (""Program Content") of the contract provides that: 
"The Station shall at all times have complete control over the program 
content which it broadcasts, including the right to broadcast any public 
interest program of national or local importance in accordance with the 
Rules and Regulations of the Federal Communications Commission and 
the Communications Act of 1934, as amended." It is thus apparent, by 
the express provisions of the agreement, that the licensee has no 
5 Appendix D contains a copy of a contract presently being 

executed between WJJD, Inc., licensee of FM Station WFMF, 

Chicago, Illinois, and Functional Music, Inc. This contract 


takes the place of, and is a substitute for, the presently existing 
contract between WJJD, Inc. and Functional Music, Inc. 
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intention of delegating control over either program content or Station 
management, and, in addition, the subscribers are put on notice that 
substitutions will be made as the public interest warrants. 

In a further effort to limit the contract so that the licensees may 
effectuate a change in program policy, if the contracts do not prove work- 
able from the viewpoint of the licensee and the public interest, the second 
type of contract has been reduced from an initial period of two years to 


one year (Paragraph 7). | This proposed contract also provides for 


termination by either party on written notice sent by registered mail not 
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less than sixty days nor more than ninety days prior to the expiration of 
any such one year period. 

It is submitted that an examination of this type of contract de- 
monstrates conclusively, if any such showing is necessary, that by en- 
tering into such agreements, the licensees will not have bound them- 
selves for any extended future periods to provide any specific type of 
program, if they decide that such programs are not in the public interest; 


and that such contracts do not constitute any abdication of Petitioners’ 


duties as licensees to retain discretion, responsibility and control. 


Petitioners have determined that to provide a program of music and 
news to the public in the areas served by them is consistent with the 
public interest, and they believe that the public will continue to prefer 
such programming; but, they retain the right at all times to change even 
the program format in the event that it should be determined that the 
public interest will no longer be served thereby. The contract is clear 
and emphatic in this regard. 

It is respectfully requested that the Commission give careful consid- 
eration to both types of contracts presented, as well as other existing 
contracts of a similar nature, already on file with the Commission, in 
order to determine which, if any, is consistent with the public interest. 
Petitioners submit that an investigatory hearing, in which all existing 
and proposed contracts may be fully cons idered, is necessary and proper, 
in order for the Commission to make an informed judgment in this regard. 
To deprive large numbers of the public of a new, additional radio service 
of an obviously superior quality, without such a hearing, would violate 
the mandate of Congress as expressed in Section 303(g) of the Communica- 


tions Act of 1934, as amended. 
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* * * * 
As another convincing example of the interest of the public in the 


type of prggram format in which Petitioners are engaged, Radio Station 
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WFMF, Chicago, Illinois, has had a survey made by The Pulse, Inc., 
15 West 46th Street, New York 19, New York. That report, dated 
April, 1951, indicates conclusively the widespread and growing interest 
which the general listening public has in this type of program. 

This survey was taken among FM set owners in the Chicago metro- 
politan area during the first week of April, 1951. A basic sample of 
1,800 families was used. Outofthis sample, 383 FM families were 
found. The procedure of the interview required that the interviewer 
look at the sets in order to determine whether the home had an FM radio. 
All interviews were conducted after 6 p.m. inthe evening. This sample 
is thus considered to be representative of FM families in the Chicago 
metropolitan area. 

Table 5 of The Pulse, Inc's report reads as follows: 


EXTENT OF LISTENING TO RECORDED MUSICAL 
PROGRAMS AS BACKGROUND MUSIC 


Question: ‘'Do'you ever listen to recorded musical 
programs as background music while you 
are doing other things in the house?" 

# % 


Yes - Listen 240 62.6 
No - do not listen 143 37.4 


Total respondents 383 100 


Table 6 of The Pulse, Inc.'s report reads as follows: 


TYPE OF MUSIC PREFERRED FOR BACKGROUND 


Question: ‘When you want to listen to background 
music while you may be doing other things, 
what kind of music do you like best? 
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Classical music 
Semi-Classical 
Popular - vocal : 
Popular - no vocals 2 
No preference 10. 


Total responses 124.1 * 
* Totals over 100% because of multiple responses. 
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Petitioners believe that there can be no question as to the value 
inuring to the public as a result of FM licensees engaging in "Functional 
Music" operations. Stations engaged therein are allowed not only to 
continue in operation but they are able to operate for longer hours during 
the broadcast day; and, of primary importance, they are able to bring to 
the public a type of program for which there is a real need in the community. 
It must also be remembered that the charm and benefits of music, such as 
provided by Petitioners, are also important to listeners in eating places, 
hotels stores, music ¢€nters, banking institutions, offices and clubs, as shown 
by the types of subscribers served by Petitioners. Petitioners consider 
that these people are an integral part of the community which they are 
privileged to serve. Further, employees in factories, many of which 
are engaged in the National Defense effort, are benefited immeasurably 
by such programs. (Cf. "Music While We Work," prepared by United 
States Department of Labor, Division of Labor Standards, July, 1947). 


* * * * 


[ 232] 
x. 


IN THE LIGHT OF THE FINANCIAL DIFFICULTIES 
WHICH FM LICENSEES HAVE ENCOUNTERED IN 
THE PAST SEVERAL YEARS, THE COMMISSION 
SHOULD LOOK WITH FAVOR UPON "FUNCTIONAL 
MUSIC" OPERATIONS TO ENCOURAGE THE 
LARGER AND MORE EFFECTIVE USE OF RADIO 
IN THE PUBLIC INTEREST. 


The specialized services represent the last stand of independent FM 
broadcasting. | Few such stations now remain in operation, and if the 


one remaining source of income is summarily denied them by the Com- 


mission, they will be required, in most cases, to cease operation. The 


best evidence that FM "has had a rough time!/ may be obtained from 


the Annual Reports of the Commission for the fiscal years ending June 
30, 1946, through June 30, 1950, inclusive. 

The Twelfth Annual Report (Fiscal year ending June 30, 1946) 
states (p. 16) that "Public interest * * * requires that FM be established 
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in a permanent place in the radio spectrum * * *" That report also 
states (p. 20) that there were 53 commercial FM Stations as of June 30, 
1945, and 62 as of June 30, 1946, an increase of 9 and no deletions. 

The Thirteenth Annual Report (Fiscal year ending June 30, 1947) 
states (p. 20) that the fiscal year witnessed a tremendous spurt of activity 
in FM broadcasting "further demonstrating the important role this new 
and superior broadcast service is assuming in the postwar era." (p. 20) 
The number of FM stations on the air increased from 55 on July 1, 1946, 
to 238 ayear later. Total authorizations increased from 456 to 918 
"indicating that a thousand FM stations may soon be in operation." (p. 20) 

The Fourteenth Annual Report (Fiscal year ending June 30, 1948) 
recognizes (p. 35) that the rate of filing applications for new FM stations 
decreased from the peak reached "shortly after the war." During that 
year the number of commercial FM stations increased from 918 to 1,020. 
(p. 35) |The Commission continued its policy of encouraging FM stations 
to start 


if Address by the Honorable Wayne Coy, Chairman, Federal Com- 


munications Commission, at the 26th Annual Convention of the 
Radio Manufacturers Association, Stevens Hotel, Chicago, Illinois, 
Thursday, June 8, 1950 (FCC Release 51411). 
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operation with interim equipment pending completion of full construction. 


''This was done to foster the expansion of FM * * *" (p. 37). 

The Fifteenth Annual Report (Fiscal year ending June 30, 1949) 
states (p. 39) that the rate of filing of new FM applications "fell off 
sharply during the year." Also, the total number of FM stations author- 
ized decreased from 1,020 to 865 (p. 40). As of June 30, 1949, there 
were 865 outstanding FM authorizations. Four months later, or October 
31, 1949, there were only 815, a decrease of 50 (p. 8). The reduction 
was due in part to "economic problems and uncertainties" (p. 40). 


Most FM stations operated at a deficit (p. 40). Of the 593 AM licensees 
operating FM stations, only 77 reported separate revenues from their FM 
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operation during 1948 (p. 53). A summary of the financial information 
reported by these 77 stations is as follows: (p. 53) 


Average per 
Aggregate Station 


Total broadcast revenues. .. . $ 621, 469 $ 8,070 

Total broadcast expenses... . 2,153, 659 27, 970 

Total broadcast loss ...... 1, 532, 190 19, 900 

Of the 77 FM stations, only 54 were in operation for the entire 
year of 1948 (p. 54). The average loss for stations operating for the 
entire 12 months was slightly over $24,000. Of the 77 stations, 4 
reported an income from FM operations during 1948. That report goes 
on to state (p. 54): 

"The following table summarizes the 1948 financial information 
reported for 89 of the 107 FM stations operated by persons 
having no AM broadcast interest: 


Average per 
Aggregate Station 


Total broadcast revenues... . $1,126, 208 $12, 650 
Total broadcast expenses. .. . 4,182, 558 46,990 
Total broadcast loss ...... 3,056, 350 34, 340 


"Of these 89 FM stations, 52 had been in operation for the full 
year of 1948. Total revenues of the full-year group averaged 
$19,000, expenses $53, 300 with an average loss of $34, 300. 
All but 3 of the 89 reporting stations showed a loss from 


operations during 1948." 
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The Sixteenth Annual Report (Fiscal Year ending June 30, 1950) 


recognized (p. 5) that there was a further slackening of FM authorizations 
and applications with only 17 applications on file as contrasted with 351 
TV and 277 AM applications. As of June 30, 1950, there were 732 FM 
authorizations outstanding on the Commission's books as contrasted with 
711 on October 31, 1950, a decrease of 21. (p. 12) 
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The number of FM broadcast stations on the air decreased by 46 

during the year leaving a total of 691 in operation as of June 30, 1950, 
(p. 109) and the rate of filing new FM applications remained low. During 
the year covered by the Sixteenth Annual Report only 16 applications for 
new FM stations were filed (p. 109). The total number of FM stations 
authorized decreased from 856 to 732. ''This reduction was largely due 
to economic problems and uncertainties occasioned by the rapid growth 
of television and the limited number of satisfactory FM receivers which 
have been purchased and placed in use." (p. 109) The FM broadcast 
financial data as set forth at p. 121 is as follows: 

FM BROADCAST FINANCIAL DATA 

Total FM Broadcast Revenues 


1948 1949 
Number of Total FM Numberof Total FM 
stations revenues stations revenues 


FM stations operated by: 

AM Licensee: illi Millions 
Joint AM-FM operation . . 416 452 None 
Separate FM operation. . 77 : 167 $1.2 

Non-AM licensee... .... 89 ; 114 1.6 


Total FM stations 682 : 733 2.8 


Total FM Broadcast Expenses 


FM stations operated by: 
Non-AM licensees... .. . 89 $4.2 a4 
Industry total a6. w “os «: au (1) 
Total FM Broadcast Income (Before Federal Income Tax) 


FM stations operated by: 
Non-AM licensees... .. 89 $(3. 1) 114 


Industry: total «.< «<< ak (1) 


() Denotes loss. 
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FORM OF CONTRACT APPENDIX C 


AGREEMENT made as of , between FM Station 
(hereinafter called Station) and (hereinafter called Licensee). 
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WHEREAS, Station is now rendering a program service consisting 
for the most part of musical transcriptions of quality and variety particu- 
larly suited to the advantage of frequency modulation broadcasting, and 
desires to continue the same general type of program service and to 
improve and expand it; and 

WHEREAS, Licensee holds an exclusive franchise from Functional 
Music, Inc. of Chicago for the exploitation of its receivers and system 
within a radius of 50 air miles of Station's transmitter to render a So- 
called "functional music" service, whereby broadcasts of music of quality 
and variety are received on receivers equipped to eliminate vocal material 
to be distributed by Licensee to restaurants, hotels, industrial plants, 
offices and its other subscribers; and 

WHEREAS, Licensee has determined that Station's broadcasts are 
appropriate for, and it wishes to utilize them in, the service to its 
subscribers: 

NOW, THEREFORE, it is agreed as follows: 

1. Station will operate not less than 18 hours per day, commencing 
at 8 A.M., Monday through Saturday and 15 hours per day, commencing 
at 11 A.M., on Sundays, and maintain during such schedule for the term 
hereof a predominantly musical service suitable for rendering a functional 
music service on an intermittent basis, and agrees that Licensee or 
others with Licensee's consent may use its transmissions in providing 
such service; provided, however, that Station shall have complete and 
exclusive control over its broadcast operations and service, including 
the content and scheduling of itsprograms, and shall have the right at any 
time to cancel or rearrange any scheduled program in order to substitute 


another program which it deems of greater public importance; and provided, 
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further, that Station shall not be liable to anyone for any failure to 


broadcast, if such failure is due to unavoidable accident or other reason 


beyond its control. 





wt 


2. Station agrees to install, maintain and operate signal control 
equipment which will permit receivers distributed by Licensee to eliminate 
voice material from Station's broadcasts. 

3. Licensee agrees to pay Station as follows: $4.00 per calendar 
month per receiver installed. 

4, Licensee agrees that Functional Music, Inc. of Chicago will 
make available to Station a recording and transcription library of musical 
compositions in accordance substantially with its standard library contract 
which has already been reviewed and approved by Station, without cost to 
Station save as provided in said contract. 

5. Licensee shall have complete and exclusive control over the 
marketing of receivers and the installation and the servicing thereof for 
subscribers. 

6. Station agrees that it will not make any competitive arrange- 
ment under which it facilitates or permits its broadcasts to be used in 
providing a functional music service during the term hereof, without 
prejudice, however, to its right to make contracts with respect to any 
commercial exploitation of its broadcasts including without limitation 
sponsoring of programs, sale of announcements, storecasting, bus or 
other vehicle radio advertising or any other broadcasting operation) not 
conducted under arrangements involving the elimination of vocal material. 


7. This agreement shall commence as of and remain in 


force for a period of two (2) years thereafter, and shall continue in force 
for subsequent one-year periods unless terminated at the end of the then 
current contract period by either party on written notice to the other not 
less than 60 nor more than 90 days prior to the expiration of any such 
period. If one party hereto terminates this agreement as above provided, 
it shall not enter into any other arrangement relating to the rendition of 

a functional music service, unless a bona fide offer has been received 
from a third party and the other party thereto is given the 
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opportunity to meet such offer for a period of 30 days after submission 
to it of such offer. 

8. Station agrees not to seek to impair Licensee's franchise or 
relations with Functional Music, Inc. of Chicago or bid against Licensee 
in any future dealings with said company. It also agrees to use its best 
efforts to maintain its license or other authority to operate Station, but 
if such authority should cease, then this contract shall terminate simul- 
taneously with such cessation. 

9. This contract is subject to all present or future Federal State 
or local laws or regulations. 

IN WITNESS WHEREOF, theparties have caused this agreement to 
be executed, in duplicate, by their respective officers thereunto duly 
authorized, as of the day and year first above written. 

(The above form of contract is patterned generally upon 

the agreement of Station WGHF, New York, dated May 1, 
1950, with deletions to omit provisions not pertinent to 


the issues involved here). 
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APPENDIX D 
CONTRACT 


PARTIES: 

FUNCTIONAL MUSIC, INC., a Delaware Corporation, 211 West 
Wacker Drive, Chicago 6, Illinois (hereincalled Functional Music) and 
WJJD, Inc., an Dlinois Corporation, (hereincalled the Station). 

DATE: 


This contract is executed as of the day of May, 1951. 
PREAMBLE: 
Functional Music is the distributor of an FM radio receiver 


equipped for automatic elimination of all vocal material (such receiver 


being hereinafter referred to as the receiver). The Functional Music 
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receiver enables a program service to be furnished by means of frequency 
modulation radio broadcasts to industrial plants, restaurants, institutions 
and other subscribers desiring to arrange for such service (hereinafter 
referred to as subscribers) free of all vocal material. WJJD, INC. is 
the licensee of FM broadcasting station WFMF in Chicago, [linois. The 
station now broadcasts a specialized program service consisting of 
music and news at least sixteen hours each day and it plans to operate as 
a specialized station as long as, but only as long as, such type of opera- 
tion is considered by the station to be in the public interest, in accordance 
with the policies of the Federal Communications Commission. 

NOW, THEREFORE, THE PARTIES HERETO AGREE, EACH IN 
CONSIDERATION OF THE SEVERAL PROMISES TO THE OTHER, AS 
FOLLOWS: 

1. TRANSMITTER CONTROL SIGNAL: The Station, at its own 
expense, shall install, operate and have complete control over a super- 
sonic signal device at its transmitter for the elimination at the subscriber's 
request of all vocal material in the loud speakers of their receiver sets. 

2. PROGRAM CONTENT: The Station shall at all times have 
complete control over the program content which it broadcasts, includ- 


ing the right to broadcast any public interest program of national or local 
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importance in accordance with the Rules and Regulations of the Federal 
Communications Commission and the Communications Act of 1934, as 
amended. 

3. MARKETING OF RECEIVERS: The marketing of receivers to 
subscribers shall be matters within the exclusive control of Functional 
Music. 

4, AREA EXCLUSIVE: Each of the parties covenants and agrees 
not to make or enter into any similar, other or competitive arrangement 
of any kind, directly or indirectly, during the term of this agreement 


within the Station's primary coverage area. Functional Music shall 
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make no similar, other or competitive contract with any other radio 
station or broadcaster within WFMF's primary coverage area, without 
prejudice, however, to its right to make contracts with stations outside 
of WFMF's primary coverage area, or to franchise others within the 
primary coverage area of other stations or broadcasters not located in 
WFMF's primary coverage area. 

5. COMPENSATION TO RADIO STATION: The Station shall 
receive compensation from Functional Music hereunder at the rate of 
$6.00 per month per subscriber within WFMF's primary coverage area. 
The Station shall be paid on or before the 15th of each month its compensa- 
tion for the preceding month. As to subscription contracts procured or 
terminated within the month or otherwise in existence for less than a full 
month, the Station's compensation with respect thereto shall be determined 
on a proration basis determined by the ratio of the number of days the sub- 
scription contract was in force to the total number of days in the month. 
The Station's compensation shall be computed exclusively with respect to 
Functional Music's subscription contracts within the primary coverage 
area of WFMF. Each payment by Functional Music to Station shall be 
accompanied by a statement showing the number of subscription contracts 
in force during the preceding month or part thereof, and the basis for any 
proration, in the event compensation is based in any part on contracts in 


force for less than a full month. 
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6. ACCESS TO BOOKS: The Station or its authorized agents or 
representatives, shall have the right of access to Functioml Music's books 
and records, including subscription contracts and all correspondence and 
files andaccountants' work papers with respect thereto, relating to the 
computation of the compensation due to the Station under this contract. 

The Station shall have such access at any reasonable time or times during 
regular business hours, and shall have the right to examine all such books, 


records and papers or to make extracts therefrom. 
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7. TERM, RENEWAL AND TERMINATION: (a) This agreement 
shall remain in effect for a continuous initial period of one year from the 
date hereof, and shall continue thereafter for subsequent one year periods 
unless terminated by either party or written notice sent by registered 
mail not less than 60 days nor more than 90 days prior to the expiration 
of any such one year period. If any such notice is served, the contract 
termination date shall be the last day of the one year period during which 
such notice is served. 

(b) In the event the Station's compensation from Functional Music 
in any month during the period of this contract shall be less than $500. 00, 
the Station shall have the right within ten days after the end of such month 
to terminate this contract upon ten days’ prior written notice to Functional 
Music, in which event this agreement shall expire on the tenth day follow- 
ing the sending of such notice. 

(c) In the event Functional Music's subscription income from sub- 
scriptions in the Chicago area in any month during the period of this 
contract shall be less than $2,000.00, Functional Music shall have the 
right within ten days after such month to terminate this contract upon ten 
day's prior written notice to the Station, in which event this agreement 
shall expire on the tenth day following the sending of any such notice. 

(d) In the event the Station's license shall at any time expire or 
be revoked, suspended or not renewed, by the Federal Communications 


Commission or any other or successor agency having licensing 


[ 259] 
control over radio stations, then Functional Music shall have the right 


forthwith to terminate this contract with or without notice, at its election. 
In the event, however, that subseqent to such expiration, revocation or non- 
renewal of the Station's license, the Station shall become properly licensed, 
Functional Music shall be notified thereof in writing by the Station and 
Functional Music shall have the right at any time within sixty days after 


such notice to suspend such contract cancellation. In any such event the 
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period between the cancellation of the contract and the effective date of 
the suspension thereof shall be excluded in the computation of the term 
of this agreement. 

(e) Inthe event of any default or breach by either party of, in or 
under any of the terms, conditions or provisions hereof, or in the pay- 
ment of any money, due, or in the event of any breach or default in any 
other obligation whatsoever of either party to the other, or in the event 
of any voluntary or involuntary bankruptcy, liquidation or reorganization 
proceedings of any kind by or against either party, then the non-defaulting 
party, without prejudice to or relinquishing any rights or remedies it may 
have by reason of any such breach or default, shall have the right to 
terminate this contract upon twenty days' prior written notice sent to the 
other by registered mail. In any such event, the contract expiration 
date shall be the twentieth day following the sending of such notice unless 
during such twenty day period all defaults or breaches shall be cured by the 
defaulting party. 


8. ASSIGNMENTS AND SUCCESSION: Neither party shall assign 
this contract without the prior written consent of the other. 
IN WITNESS WHEREOF FUNCTIONAL MUSIC, INC. AND WJJD, 


INC. have caused this agreement to be executed, in duplicate, by their 


respective representatives thereunto duly authorized, the day and year 
first above written. 

FUNCTIONAL MUSIC, INC. 
ATTEST: 


ee ee a ee ee By __ 
Secretary Its President 


ATTEST: WJJD, INC. 


ee ee ee By 
Secretary Its General Manager 





[ 260] 
100 
[ 260] 
[ FCC, Received May 28, 1951] 


STATEMENT AND PETITION OF SUNDIAL 
BROADCASTING CORPORATION (KDFC) 


* * 


[ 264] 
MUSICAST AGREEMENT 

THIS AGREEMENT, Made this day of , 19 _ __—s«s,: bby 
and between the MUSICAST DIVISION OF SUNDIAL BROADCASTING 
CORPORATION, a Delaware Corporation (hereinafter for convenience 
referred to as "musicast”), and 
(hereinafter for convenience referred to as the "Client"'). 

IT IS AGREED AS FOLLOWS: 

1. Musicast agrees that it will within ( ) days after the 
date hereof install at No. , Street, in the 


City of _, State of California (herein called the "place 


of installation"), the following equipment: 

2. The term of this agreement shall be one (1) year, commencing 
onthe __ day of 19. This agreement shall be deemed 
renewed from year to year thereafter unless either party, not less than 
30 days preceding the expiration of the original term, or any renewal 
thereof, shall give notice in writing to the other of its intentions to 
terminate this agreement at the expiration of the original term or at the 
expiration of any renewal period. 

3. As rental for said equipment Client covenants and agrees to pay 
Musicast thesumof$ _ per month, payable as follows: the 
sum of $ on the day of , 195 _, and the sum 
of $ on the corresponding day of each calendar month there- 
after. 

4. Musicast agrees that it will during said term keep said equip- 
ment in first class operating condition, and will replace any part or parts 


thereof that may become worn out or that may prove defective in materials 
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or workmanship; provided, however, that in the event said equipment 
should be damaged or destroyed while in the possession of Client by any 
cause, other than ordinary wear or mechanical defects, Client will, on 
demand, pay to Musicast the cost of repairing or restoring such damage 


or destruction. 
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5. Client agrees: 

(a) That the Client will not move or permit the equipment 
furnished by Musicast to be moved from the place of installation by 
Musicast. 

(b) That the Client will not make or permit any person, other 
than Musicast, to make or attempt to make any repairs to the equipment 
installed by Musicast. 

(c) That the Client will not remove or permit to be removed 
from said equipment any notice indicating the ownership of said equip- 
ment by Musicast. 

(d) That the Client will take good care of said equipment, 
and upon termination of this agreement the Client will return said equip- 
ment to Musicast in as good condition as when originally installed, usual 
wear and tear and damage by causes beyond the reasonable control of the 
Client excepted. 

6. This agreement is personal to the Client and may not be assigned, 
or otherwise transferred, without the written consent of Musicast. 

7. (a) Either party thereto may terminte this agreement at its 
or his option at the expiration of the first ninety (90) days of the term 
hereof by giving a written notice of termination to the other party at least 
two (2) weeks prior to the expriation of the first ninety (90) days of the 
term hereof. 

(b) If musicast should be directed, ordered or required by any 
final order, judgment, decree or directive of any court of competent 


jurisdiction, or any governmental authority having jurisdiction in the 
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premises, to discontinue the furnishing of the Musicast equipment 
contemplated by this agreement, then and in that event Musicast may 
terminate this agreement by giving a written notice of termination to the 
Client at least twenty-four (24) hours prior to the effective date of such 
termination. 

(c) Any notice that either party may desire to give pursuant 
to the provisions of this paragraph 7, shall be sufficiently given if 


deposited, as registered mail, in the United States mail, 
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contained in a sealed envelope with all postage thereon fully prepaid and 
addressed as follows: 
If given by Musicast to the Client, addressed to the 
Client at 


If given by the Client to Musicast, addressed to Musicast at 369 

Pine Street, Room 607, San Francisco 4, California. 

8. Inthe event this agreement should be terminated pursuant to 
the provisions of subparagraph (a) of Paragraph 5 hereof, Musicast may 
at any time during the two (2) week period next preceding a termination 
of this agreement, pursuant to the provisions of subparagraph (a) of 
paragraph 5 hereof, or thereafter, remove and repossess all equipment 
that Musicast shall have installed pursuant to the provisions of this agree- 
ment, and in the event this agreement should be terminated pursuant to 
the provisons of subparagraph (b) of paragraph 5 Musicast may at any 
time after the giving of Notice of termination, pursuant to the provisons 
of subparagraph (b) of paragraph 5, remove andrepossess all equipment 
that Musicast shall have installed pursuant to the provisions of this agree- 
ment. 

In witness whereof, the parties hereto have executed this instrument 
as of the day and year first hereinabove written. 


MUSICAST 
(DIVISION OF SUNDIAL BROADCASTING CORPORATION ) 


By 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 
FCC 53-1747 


99498 


In the Matter of 


Amendment of Parts 2, 3 and 4 
of the Commission's Rules and 
Regulations and the Standards 
of Good Engineering Practice Docket No. 10832 
Concerning FM Broadcast Stations 
to Permit FM Broadcast Stations 
to Engage in Specified Non- 
Broadcast Activities on a Simplex 
and/or Multiplex Basis. 


eee ee ee Ne ee ee ee eee ee ee ee ee” 


NOTICE OF PROPOSED RULE MAKING 

1. This Notice of Proposed Rule Making relates to certain 
services now being engaged in by several FM broadcast licensees. 
These operations, which are usually referred to by the term "functional 
music", consist of three types -- the background music service, store- 
casting, and transitcasting. 

2. The background music service consists of an arrangement 
whereby FM oe undertake to supply programs of a background 


music nature-’ to commercial or industrial establishments such as 
banks, restaurants, barber shops, factories, etc. The rendition of this 
service involves the distribution of special receivers for the use of the 


subscribing establishments. Generally, before broadcasting spoken 


matter, the station transmits a supersonic signal (called a "beep" tone) 


which is inaudible to the human ear but which silences the receivers 
owned or rented by subscribers to the background music service. When 
the spoken material ends, the station removes the "beep" tone or trans- 


mits another signal which turns on the subscribers' receivers. 





Art 


1/ The purpose of such music is to create an atmosphere favorable to 
the conduct of activities to which the music is incidental, such as 
for example dining in restaurants. Therefore, either through 
selection or editing, the music tends to be devoid of striking or 
distracting qualities; extremes such as jazz or classical music 
are avoided and vocals appear to be seldom used. In short, as it 
is represented in the releases of the stations concerned, the music 
is selected and presented as "background." 


[2187 

3. In the storecasting operation, programs originating at the 
studios of the FM stations in question are picked up by fixed frequency 
FM receivers with speakers installed in the ceilings of stores at spaced 
intervals over the aisles. The program format generally consists of 
continuous music of the background type, interspersed with short news 
roundups and weather reports, occasional recipes or household hints, 
and commercial announcements directed to shoppers concerning 
particular products in the store or stores involved. The inaudible 
supersonic signal or "beep" which by remote control activates the 
special receiver employed in this operation to increase the sound 
level of the spoken material in order to emphasize the commercials. 

4. The transitcasting operation closely resembles storecasting 
except that its programs are designed to reach transit passengers in 
public vehicles. This programming is also similar to that utilized in 
storecasting and may be generally characterized as consisting of 
background music interrupted at fairly regular intervals by short news 
or sportscasts, weather and time reports, and commercials. The 
special receivers installed in the transit vehicle are permanently 


"locked" to the FM station's frequency and contain circuits which are 


activated by the inaudible supersonic tone in such a way as to increase 


the volume, usually when spoken material is being broadcast. 
5. The first of the functional music operations to make its 


appearance was transitcasting in 1948, which was then followed by 





ay 


105 


storecasting and finally the background music service. In June 1950, 
inspection of Commission files revealed that 34 stations were engaged 
in these services; at the present time the number is believed to be 
lower. The licensees engaged in these operations have entered into 
contractual arrangements, usually with an intermediary, for the 
rendition of the service in question to the subscribing party. The con- 
tracts on file with the Commission present a fairly wide variety of 
provisions dealing with the program material to be furnished, the 
degree of control retained by the licensee, the duration of the contract, 
etc. Thus, with respect to the programming furnished, the contracts 
vary from provisions specifying "a planned music service with all 
voice eliminated by use of supersonic signal control daily from 8:00 
a.m., to 3:00 a.m., the following morning", to those in which no specific 
requirement concerning programming is mentioned; similarly, the con- 
tractual term varies from one to three years. 

6. After study of the program logs and agreements submitted by 
licensees engaged in functional music, the Commission dispatched 
letters to several background music licensees, requesting their comments 
on whether the operation violated specified provisions of the Communications 
Act and the Commission's rules and regulations. Upon receipt and study 
of the stations' comments, which took the position that the operations in 
question did not violate the Act or rules, the Commission issued two 


public 


[2797 
notices. In the public notice dated April 12, 1951 (Mimeo 6285), the 
Commission advised the stations involved that their operations were 
not in accordance with law and that they should take steps to bring 
themselves in compliance therewith: And in its public notice of May 4, 
1951 (Mimeo 62347), the Commission requested that all stations 
engaged in the background music operation submit a statement to the 


Commission indicating how they intended to achieve compliance with 
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"all lawful requirements.’ The Commission view, as set out in both 
notices, was that the "beep"operations were inconsistent with basic 
statutory duties incumbent upon licensees of broadcast facilities for 
three reasons: (1) The licensees had given away the power to alter 
their service to meet the changing needs of the public because they had 
entered into contracts "to provide subscribers with predominantly 
‘planned music’ during the stipulated periods"; (2) "The remuneration 
received by /the licensee/ for transmission of the 'planned music' in 
question under these agreements is based upon the payments therefor 
made by the individual subscribers concerned"; the licensees were 
therefore in error in not announcing and logging the programs as 
sponsored; (3) The elimination of sponsorship, station identification, 
and other announcements from reception by subscribers, although made 
to the general public, violates the law since the requirements of the Act 
and the rules and regulations contemplate transmission of such 
information to the stations entire audience and not to the broadcasting 
of a tone which prevents a portion of the audience from hearing the 
announcements. The Commission then stated that it would issue its 
conclusions as to the other questions -- including the question whether 
such operations constitute point-to-point communications not authorized 
by the broadcast rules -- when it had completed its study of the problems 
common to all "supersonic" operations. 

7. Following the issuance of these public notices, petitions 


were filed by various parties=/ requesting three alternative remedies; 


2/ LeTourneau Radio Corporation, licensee of FM Broadcast Station 
KLTI-FM, Longview, Texas; Lincoln Broadcasting Company, 
licensee of FM Broadcast Station WLDM, Oak Park, Illinois; 
Majestic Broadcasting Company, construction permittee of FM 
Broadcast Station KCBC-FM, Des Moines, Iowa; Mercantile Broad- 
casting Company, licensee of FM Broadcast Station WLRD, Miami 
Beach, Florida; Orlando Daily Newspapers, Inc., licensee of FM 
Broadcast Station WHOO-FM, Orlando, Florida; Radio Broadcasters, 
Inc., licensee of FM Broadcast Station KRKD-FM, Los Angeles, 
California; Roy L. Albertson, licensee of FM Broadcast Station 
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WBNY-FM, Buffalo, New York; The Capital Broadcasting Company, 
licensee of FM Broadcast Station WNAV-FM, Annapolis, Maryland; 
The Times Herald Company, licensee of FM Broadcast Station 
WITH-FM, Port Huron, Michigan; Tribune Publishing Company, 
licensee of FM Broadcast Station KTNT, Tacoma, Washington; WGHF, 
Inc., licensee of FM Broadcast Station WFMF, Chicago, Illinois; 

Wm. Penn Broadcasting Company, licensee of FM Broadcast Station 
WPEN-FM, Philadelphia, Pennsylvania; Field Enterprises, Inc., and 
Functional Music, Inc.; Capital Broadcasting Co., licensee of WWDC- 
FM, Washington, D. C. 


[2807 
(1) reconsideration by the Commission of the position taken in the 
public notices referred to, and a holding that "functional music" oper- 
ations are not in conflict with the Act and pertinent Commission rules; 
(2) institution by the Commission of rule making proceedings looking 
to the amendment of its rules to authorize such operations by FM broad- 
cast stations; and (3) the issuance, pursuant to Section 5(d) of the 
Administrative Procedure Act, and after oral argument, of a declaratory 
order as to the legality of the functional operations "in order that the 


licensees may be apprised of their legal rights and obligations." 


Thereafter, in July 1952 the Commission granted renewals of licenses 


to those FM broadcast stations which had been on a temporary license’ 
basis because of their functional music operations. And the Commis- 

sion continued its over-all study of the basic policy and rule questions 
presented by such operations. 

8. In addition to the foregoing petitions relating to functional 
music operations, three petitions have been filed seeking amendment of 
the Commission's rules and standards to authorize the transmission of 
multiplex signals by FM broadcast stations. On April 8, 1950, Raymond 
M. Wilmotte filed a petition seeking Commission authorization "'to 
permit FM broadcast stations to use any means available to transmit 
an additional service without affecting the listeners of the present 


broadcast service." On September 27, 1950, Multiplex Development 
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Corporation requested the Commission to amend its rules and standards 
™o permit the use of a system of multiple program transmission, known 
as multicasting, in order to provide a useful supplementary FM broad- 
cast service to individuals and organizations having suitable multiplex 
receiving equipment and without restriction as to the hours of operation 
or nature of the supplementary service, provided that such multicasting 
transmissions do not in any manner cause interference with or degrade 
the quality of the normal public broadcast transmissions within the 
high fidelity audio range from 30 to 15,000 cycles, and provided that 
such multicast transmissions do not cause any increase in present band 
widths of FM broadcast stations or cause interference with other FM 
stations on the same or adjacent channels." On March 4, 1953, Mount 
Mitchell Broadcasters, Inc., licensee of Station WMIT-FM, Clingmans 
Peak, North Carolina, stated that in addition to its FM broadcast program 
"it desired to provide a useful supplementary and simultaneous FM 
service to individuals and organizations having suitable receiving equip- 
ment and to provide additional communication channels for /its/ own 
use in improving its existing FM broadcast service." It asserts that 
equipment is now available, making it possible for FM broadcast 
stations to multiply the number of useful communication channels from 
a specific FM transmitter without causing any degradation of the quality 
of the normal public broadcast transmission within the audio range of 
30 to 15,000 cycles, and without causing any increase in present band 
widths of FM broadcast stations or any interference with other FM 
stations on the same or adjacent channels. 

9. After receipt of these petitions, the Commission continued 
its study of the legal and policy questions raised by the three services. 
The fundamental issue presented is whether functional music operations 
constitute "broadcasting" as defined in Section 3(0) of the Communications 
Act and may be properly transmitted by a station licensed to provide a 


broadcast service. 
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On the basis of the data available to the Commission, it is our view 
that operations having the basic characteristics outlined above are not 
broadcasting within the meaning of Section 3(o0) of the Act2/ because 
they do not appear "intended to be received by the public."" Thus, in 
the background music service, the "beeped-out" or "voiceless" programs 
are intended solely for the subscribing commercial institution and there- 
fore, would appear to be a non-broadcast operation. In fact, as to all 
three operations, it would appear that their programming, while capable 
of being received by the general public, is not so intended, and that 
essentially these operations are geared and directed to reception by 
the commercial institutions, stores or transit audiences cavelwed=2” 
The program format utilized during functional music hours, apparently 
required by these operations, consists of background music interspersed 
with brief news, weather or time announcements. Accordingly, we are 
of the view that the services involved are of a non-broadcast nature, 
being mainly directed to specific establishments or points and the 
listeners contained therein and not to the general public. The parties 
engaged in the functional music operations, since they are licensed as 


broadcasters, are obligated to operate in accordance with all of the 


provisions of the Communications Act, applicable treaties”, and the 


T/ 


rules issued by the Commission governing the broadcast service .— 


4/ That section provides: '' Broadcasting" means the dissemination of 
radio communications intended to be received by the public, 
directly or by the intermediary of relay stations." 


5/ We recognize that the functional music operator has no objection to 

~ and indeed, probably desires the reception by the general public of 
his transmissions, in addition to the special places primarily 
involved. But, as demonstrated by the format adopted and apparently 
the station's source of the revenues, the service directed to the 
special points or subscribers would clearly appear to be the key to 
the overall operation. For this reason we believe the operation 
must be described as predominantly non-broadcast in nature. 
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6/ While there are treaties affecting the allocation and utilization of 
frequencies, it is not believed that any of these treaties prohibit 
stations operating in the broadcast band from engaging in non- 
broadcast operations so long as no harmful interference is caused 
to foreign radio stations. 


In view of our conclusions that the type of operation under discussion 
here does not fall within the statutory definition of "broadcasting" 
we find it unnecessary to delineate the possible respects in which 
licensees engaged in such operations do not fullfil the obligations 
and responsibilities of broadcast licensees. For example, one 
respect in which a substantial question is raised is whether the 
functional music operator had retained the full measure of control 

of station operation required of a broadcast licensee. See Master 
Betg. Corp., 6 Pike and Fischer RR 621; Georgia School of 
Technology, 10 FCC 110. 


[2827 
10. In the light of the foregoing a critical question is presented 
as to whether it would be in the public interest to authorize such non- 
broadcast operations in the FM band. In our study of FM we have been 
somewhat heartened by several factors such as the interest in FM in 
smaller communities (under 10,000 people), in the fact that some AM 
stations, particularly in the South, are turning to FM to extend their 
coverage, the loyal audience of "good music" listeners of the several 
FM "good music" stations, and the moderate but steady growth in the 
number of non-commercial educational FM stations. On the other hand, 
however, the available data indicates that on the whole, FM has not yet 
succeeded in developing a sound economic base. The approximately 
$3,000,000 in FM revenue reported in 1952 amounted to about 6/10 of 
1% of the total broadcast revenues. Eighty-seven percent of the 616 
FM stations on the air were operated by AM licensees, the large 
majority of which provided the FM service as a "bonus". Only 159 
AM-FM stations reported preliminary FM revenues for 1952. These 
159 stations aggregated $32.6 million in AM revenues and $1.7 million 
in FM revenues; thus, FM revenues represented only 5 percent of 


their combined business. Of the 53 independent FM stations reporting 
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in 1952, only 6 reported a profit: 5 had net incomes before Federal 
income taxes of $2,000 or less, the highest income being $4,600.8/ 
These facts, we believe, demonstrate FM's financial difficulties. 

Indeed, as we have stated, the fact that several FM stations have turned 
to the functional music operation is an indication of the difficulties 
encountered by them in their efforts to compete in the general radio 
advertising market. 

11. On the basis of our review of the FM picture, we believe it 
might be possible to provide for a more effective use of the frequency 
space now assigned for FM broadcasting -- making possible the 
rendition of new and useful services -- and enabling FM broadcast 
licensees to alleviate, in part, their financial difficulties. It should be 
emphasized, however, that our aim in this proceeding is not the con- 
version of the FM broadcast band to some new specialized non-broadcast 
service or services: On the contrary, authorization of such new ventures 
must be only as an adjunct to the FM broadcast operation, a subsidiary 
service so that the main undertaking -- the broadcast service to the 
public -- can draw financial sustenance from it. Moreover, a limitation 
on our proposal which is essential to the maintenance and development 
of the FM broadcast service is that it be accomplished without 
appreciable degradation of the superior quality of that service. 

12. Accordingly, the Commission proposes to amend its rules 


and standards in order to provide for the following: 


8/ None of these stations was engaged in transitcasting or storecasting. 

~ At most, functional music operations produced $700,000 or about 
25% of the $3,000,000 FM revenues reported in 1952. The revenues 
of stations engaged in functional music were higher than the average 
revenue of other stations reporting FM income in 1952. Thus, FM 
stations engaged in functional music reported average revenues of 
$40,000 while the 195 other FM stations which reported, had an 
average annual revenue of approximately $11,000. 
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(a) The relaxation of provisions for the minimum hours of 


operation of FM broadcast stations so as to require FM broad- 
cast stations to operate a minimum total of 36 hours a week 
during the hours of 6:00 a.m. to midnite. During this 36 hour 
period of broadcast operation the FM licensee will, of course, 
be required to render broadcast service intended to serve the 
public in accordance with the duties and responsibilities of 
broadcast licensees. 

(b) The authorization of secondary or subsidiary licenses 
to FM broadcast licensees to engage in a limited type of non- 
broadcast services. The authorization which might aptly be 
called a Subsidiary Communications Authorization (SCA), would 
be to engage in services of a non-broadcast nature but involving 
a specialized programming service provided by the licensee. 
Such programming would consist of news, music, time, weather, 
etc. An example of an activity falling within such an authorization 
is the functional music operation, while one not encompassed 
within it is a taxicab dispatching service. The FM broadcast 
licensee would be required to provide the material transmitted 
under this special authorization and could not delegate or 
"lease" the authorization conferred by the SCA. But in this non- 
broadcast operation the licensee would not be subject to non- 
technical broadcast requirements. It is proposed to permit 
operation under an SCA under the following conditions: 

(1) FM broadcast stations would be permitted 
to engage in the specialized non-broadcast activi- 
ties on a simplex basis during all times not devo- 
ted to the 36 hours required for FM aural broad- 
casting. The material transmitted during this 
specialized operation may be coded with a "beep" 


tone so as to maintain its commercial market- 
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ability, with the station utilizing appropriate 
decoding devices in connection with the subscri- 


bers' receivers. 


[2847 
(2) The FM broadcast station would be permitted 
to engage in the specialized non-broadcast activities 
on a multiplex basis during all regularly authorized 
broadcast hours. 

14. The Commission is aware that the foregoing proposals with 
respect to a Subsidiary Communications Service might be broader and 
that the petitions set forth in paragraphs 7 and 8 look toward broader 
proposals. Experience might well indicate such a broadening to be 
desirable but we are of the view that at this time that the type of limita- 
tion suggested herein is to be preferred in light of our objective i.e. 

a fuller development of the FM broadcasting service. 
15. The Commission desires comments with respect to the above 


proposals. Such comments may be directed to the views expressed in 


paragraph 9 concerning the nature of functional music operations. In 


addition, comments, and where appropriate full information, should be 
furnished for the following: 

(a) Existing or proposed methods of functional music 
and multiplexing methods or systems. 

(b) Technical data obtained in functional music and 
multiplexing tests and operations. 

(c) Non-technical data obtained in functional music 
and multiplexing tests and operations relating particularly 
to the public demand for such services. 

(d) The plans or proposals of interested persons 
looking toward the establishment of multiplexing and 
functional music operations on a commercial basis. 

(e) The extent, if any, of the degradation of the 
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nature, quality or character of the primary broadcast ser- 
vice and interference to other stations operating on the 
same or adjacent channels which would result from proposed 


multiplexing and functional music operations. In this regard 


comments should include the effect, if any, on receivers in 
the hands of the public. 


(f) Amendments of the Commission's rules required to 


accomplish the subject proposals for multiplexing and 


functional music operations on a commercial basis. 


[2857 

16. Written comments on the above matters may be filed with 
the Commission by any interested party on or before February 15, 1954. 
Replies to such comments may be filed within 10 days from the last 
date for filing original comments. In accordance with the provisions of 
Section 1.764 of the Commission's rules and regulations, an original 
and 14 copies of all statements, briefs, or comments filed shall be 
furnished the Commission. 

17. This Notice is issued pursuant to the authority of Sections 
4(i), 301 and 303 of the Communications Act of 1934, as amended. 

18. Pending final action by the Commission on the subject pro- 
posals FM broadcast licensees presently engaged in functional music 
operations are authorized to continue such operations. 

19. The Commission will specify in subsequent notices the time 
and nature of demonstrations and tests and such further proceedings as 
may be necessary. 

FEDERAL COMMUNICATIONS COMMISSION* 
/s/ W. P. Massing 


Wm. P. Massing 
Acting Secretary 


Adopted: December 30, 1953 
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Released: December 31, 1953 


* Commissioner Hennock dissenting and issuing a dissenting 


opinion attached. 


[293] 
[Received Feb. 10, 1954, FCC Mail & Files] 


PETITION FOR ADDITIONAL TIME WITHIN 
WHICH TO FILE WRITTEN COMMENTS 


Comes now Field Enterprises, Inc., by its attorneys, and respect- 


fully petitions the Commission for an extension of time of ninety days 


beyond February 15, 1954, for the filing of written comments in the above- 
entitled Rule Making Proceeding. The following are assigned as reasons 
for this request: 

1. Field Enterprises, Inc., through its subsidiary Functional 
Music, Inc., engages in the distribution of Functional Music receivers. 
Further, Field Enterprises, Inc. owns all of the capital stock of W. F.M. F., 
Inc., licensee of FM Broadcast Station WFMF, Chicago, Illinois, which 
station has pioneered in the field of providing a background music service 
to the general public and to commercial and industrial establishments. 

2. The Commission, under date of December 30,1953, issued a 
Notice of Proposed Rule Making looking toward the amendment of its 
Rules and Standards, to permit FM broadcast stations to engage, ona 
simplex and/or multiplex basis, in what were described as specified non- 
broadcast activities. Said notice further provided that written comments 
should be filed on or before February 15,1954, and the Commission speci- 
fied the areas wherein specific information was desired. 

3. Following issuance of the Notice of Proposed Rule Making, 
representatives of the above-named companies undertook to determine 
the feasibility of operating in accordance with the Rules and Standards 
proposed by the Commission. There appears subsequently in this plead- 


ing a more detailed statement of the questions considered both with 
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respect to transmitting and 
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receiving equipment, but it is here pertinent to note that a substantial 
investigation was undertaken concerning the cost of conversion of present 
equipment and the cost of new equipment in order to permit the reception 
of a multiplexed signal. Widely varying opinions were received from 
several engineering sources, some of which opinion indicated that the 
cost of conversion and the cost of new equipment would be so substantial 
as to render the type of operation permitted by the Commission's pro- 
posed Rules economically unfeasible. Other technical advice indicated 
that the cost of conversion of present equipment would be minimal and the 
cost of new receiving equipment would not be substantial as compared 
with the cost of receivers for a simplex signal. It is respectfully sub- 
mitted that detailed information in this area is necessary for the Com- 
mission's ultimate resolution of this proceeding and, to the best of 
Petitioner's information, reliable information is not currently available. 

4. In the event of aigrant of this Petition, Field Enterprises, Inc., 
or one of its above-named subsidiary companies, would expect to request 
an appropriate authorization to permit operation on an experimental basis 
in order to obtain a sound resolution of some of the technical and economic 
problems indicated for transmitting and receiving equipment capable of 
operating on a multiplexing basis. The following is a summary of the 
areas wherein Petitioner believes further investigation to be necessary 
and this outline also indicates the potential problems which have thus far 
been developed or are anticipated: 

TRANSMITTING EQUIPMENT 


(1) Uncertain characteristics of transmitting equipment at 
multiplexing frequencies, such as linearity, shielding, etc. 


Construction of a stable sub-carrier system, including 
oscillator, modulator, and special filter networks. 


Determination of radiated power requirements to be alloca- 
ted for multiplexing. 
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Construction of monitoring facilities and test equipment. 
RECEIVING EQUIPMENT 
Potential use of existing receiving equipment. 


The development of conversion units necessary to allow 
reception of multiplex intelligence by existing receivers. 
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Determination of the economic feasibility of conversion, 
from the standpoint of minimum of labor and parts for re- 
wiring, cost of conversion units and minimum of subse- 
quent maintenance. 


Determination of the technical feasibility of conversion, 
from the standpoint of accomplishing minimum drift, wide- 
band reception and noise elimination. 


(5) With regard to receiver conversion, to determine the 
limitations of space, present characteristics of design 
and power dissipation problems. 


(6) Determination of the type of sub-carrier modulation. 


(7) Determination of the receiver sensitivity necessary to 
meet new conditions. 


Several problems have been encountered in the preliminary investigations 
undertaken by the Petitioner. Insofar as the system utilized for prelimi- 
nary investigation, the amplitude modulation of the sub-carrier was found 
unsuitable. Also, noise problems were found to be greater at multiplex 
frequencies. This particular system was also found to be adequate for 
communication, but not for musical reception. Finally, the separation 
of the sub-carrier from standard broadcast intelligence proved difficult. 
It is hoped that these problems can be resolved with additional investiga- 
tion, but it is respectfully submitted that additional time is necessary in 
order to permit submission to the Commission of the type of detailed in- 
formation necessary for the intelligent determination of this proceeding. 
WHEREFORE, THE PREMISES CONSIDERED, Field Enterprises, 

Inc. respectfully petitions the Commission to extend the time for filing 
written comments in the above-entitled proceeding to May 15, 1954. 

Respectfully submitted, 

FIELD ENTERPRISES, INC. 





/s/ Wm. P.Sims, Jr. 
Its Attorney 


Paul A. O'Bryan 
William P. Sims, Jr. 
Thomas H. Wall 
Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C. 
Attorneys for Field Enterprises, Inc. 


February 9, 1954 
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[Received Feb. 16,1954, FCC Mail & Files] 
EXHIBIT A 
MULTIPLEX PROGRAM OPERATION 
ONA 
STANDARD FM BROADCAST CHANNEL 


Report Prepared For 


MULTIPLEX DEVELOPMENT CORPORATION 
Grand Central Terminal Building 
25 Vanderbilt Avenue 
New York 17, N. Y. 


CROSBY LABORATORIES, INC. 


/s/ Murray G. Crosby 
January 30, 1951 : Research Director 
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Conclusions 


The results of the measurements and field tests demonstrate that 
it is possible to multiplex a second program channel on a standard FM 
broadcast channel without materially affecting the transmission or recep- 


tion of the main channel. The main channel performance continues to 
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meet all FCC requirements relating to FM broadcast stations. 

The second channel has a frequency response of approximately 8 
ke and a signal-to-noise ratio performance approximately equal to that 
which would be obtained if the same main-carrier power of the FM broad- 
cast transmitter were used in an amplitude-modulation system. This 
performance is practicable for many services in addition to broadcast 
program usage, such as voice, high-speed facsimile, multiple teletype 
operation, and any other service calling for an 8 kc modulation band. 
From the viewpoint of economy of radio frequency spectrum utilization, 
this type of multiplex channel is equivalent to the addition of an AM broad- 
cast system of the same main carrier power as the FM system within 


the same radio channel space. 


[379 | 
[Received Feb. 16, 1954, FCC Mail & Files] 
COMMENTS OF FIELD ENTERPRISES, INC. 

Comes now Field Enterprises, Inc., by its attorneys, and files its 
written comments in the above-entitled Rule Making Proceeding. 

1. Field Enterprises, Inc., through its subsidiary Functional Music, 
Inc., engages in the distribution of Functional Music receivers. Further, 
Field Enterprises, Inc. owns all of the capital stock of W. E.M:. FF. Int: 
licensee of FM Broadcast Station WFMF, Chicago, Illinois, which sta- 
tion has pioneered in the field of providing a background music service 
to the general public and to commercial and industrial establishments. 

2. The Commission, under date of December 30,1953, issued a 
Notice of Proposed Rule Making looking toward the amendment of its Rules 
and Standards to permit FM proadcast stations to engage, ona simplex 
and/or multiplex basis, in what were described as specified non-broadcast 
activities. Said notice further provided that written comments should be 
filed on or before February 15, 1954, and the Commission specified the 


areas wherein specific information was desired. 
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3. Field Enterprises, Inc. is in general agreement with the Com- 
mission's proposals to permit FM broadcast stations to engage in special- 
ized services. It has consistently maintained before the Commission the 
position that the broadcasting of a background music service serves a 
valuable public interest. Accordingly, following the issuance of the Notice 
of Proposed Rule Making in this proceeding representatives of the above- 
named companies undertook to determine the feasibility of operating in 
accordance with the Rules and Standards proposed by the Commission. 
This investigation indicated substantial questions with regard to the de- 
Sign and power of transmitting equipment, the cost and design of techni- 
cally acceptable receiving equipment, and, also, the feasibility of con- 


verting existing 
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equipment for operation on a multiplex basis. It is believed that detailed 
information in these areas is necessary to a properly considered resolu- 
tion of this Rule Making Proceeding and it has not been possible for Peti- 
tioner to obtain such information within the prescribed time. 

4. Accordingly, on February 9, 1954, Field Enterprises, Inc. filed 
a petition requesting additional time to May 15,1954, for the filing of 
comments in this proceeding. In that petition, Field Enterprises, Inc., 
represented to the Commission that it or one of its subsidiary companies 
would expect to request an appropriate authorization to permit operation 
on an experimental basis in order to obtain a sound resolution to some of 
the technical and economic problems indicated for transmitting and re- 
ceiving equipment capable of operating on a multiplexing basis. That peti- 
tion, which is incorporated herein by reference, also detailed the areas 
wherein Petitioner felt that further investigation was necessary in order 
to provide the Commission with the detailed information which should be 
available prior to any final decision in this matter. 

2. It is respectfully submitted that the Commission should, prior 
to adopting any final decision in this proceeding, provide an additional 
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period for actual operation, upon an experimental basis, in order to per- 


mit the accumulation of more detailed data concerning the technical and 
economic feasibility of providing service on a multiplexing basis. Such a 
procedure was followed throughout in adopting rules and standards for 
monochrome and color television, and it would appear to be equally man- 
datory here. The Commission's intention, as expressed in its Notice of 
Proposed Rule Making, to permit FM broadcasters to provide additional 
services will be an empty gesture indeed if insufficient opportunity is pro- 
vided to determine the economic and technical feasibility of equipment 
capable of operating in accordance with proposed rules. If the Commis- 
sion finds that additional information is desirable and that an additional 
period should be allowed for operation in accordance with the proposed 
rules on an experimental basis, Petitioner proposes to request an appro- 
priate authorization to permit operation using multiplex equipment for the 
purpose of submitting to the Commission a detailed report relating to the 


problems outlined in its pleading of February 9, 1904. 
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6. WHEREFORE, THE PREMISES CONSIDERED, Field Enter- 
prises, Inc. respectfully petitions that any further action by the Commis- 
sion in this Rule Making Proceeding be taken consistent with the above 
comments. 

Respectfully submitted, 
FIELD ENTERPRISES, INC. 


By /s/ Wm. P. Sims, Jr. 
Its Attorney 


Paul A, O'Bryan 

William P. Sims, Jr. 

Munsey Building 

Washington 4, D. C. 

Attorneys for Field Enterprises, Inc. 


February 15, 1954 
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[Received Mar. 16, 1954, FCC Mail & Files] 
SUPPLEMENT TO COMMENTS OF FIELD ENTERPRISES, INC. 
Comes now Field Enterprises,Inc., by its attorneys, and files 
this Supplement to its written Comments, which were submitted February 
15,1954, in the above-entitled rule-making proceeding. 
Ee 
The Commission, on December 30, 1953, issued a Notice of Pro- 
posed Rule-Making in the above-entitled matter looking toward the amend- 
ment of its Rules and Standards so as to permit FM Broadcast stations 
to engage, on a simplex and/or multiplex basis, in specified activities 
described as non-broadcast activities. This Notice further provided 
that written comments should be filed on or before February 15, 1954, 
and on said date, Field Enterprises, Inc., by its attorneys, filed Com- 
ments in the above-entitled matter. Thereafter, by Commission Order 


released Febarury 26,1954, subsequently corrected by an Order issued 


March 1,1954, the Commission extended the time for the filing of Com- 
ments to March 13, 1954. 


Il. 

In its Comments filed February 15, 1954, Field Enterprises, Inc. 
stated that it was in general agreement with the Commission's proposal 
to permit FM broadcast stations to engage in specialized services and 
pointed out that it had consistently urged that the broadcasting of back- 
ground muSic serves a valuable public interest. It was further pointed 
out, however, that investigations made by Field Enterprises, Inc. indi- 
cated that substantial questions existed with respect to the design and 
power of transmitting equipment, the cost 


[507] 
and design of technically acceptable receiving equipment, and, also, the 
feasibility of converting existing equipment for operation on a multiplex 


basis. Accordingly, it was respectfully submitted to the Commission that, 
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prior to adopting any final decision in the above-entitled matter, an ad- 


ditional period for actual operation upon an experimental basis should be 
provided in order to permit the accumulation of more data concerning 
the technical and economic feasibility of providing specialized services 
on a multiplexing basis. The instant pleading by Field Enterprises, Inc. 
is to supplement its earlier Comments. 
ITI. 

In its Notice of Proposed Rule-Making in the above-entitled matter 
(FCC 53-1747), the Commission pointed out that ''the available data indi- 
cates that on the whole, FM has not yet succeeded in developing a sound 
economic base"; that a review of the broadcast revenues and, particularly 
the revenues from the operation of frequency modulated broadcast sta- 
tions, "demonstrates FM's financial difficulties"; that ''the fact that 
several FM stations have turned to the functional music operation is an 
indication of the difficulties encountered by them in their efforts to com- 
pete in the general radio advertising market"; and that, on the basis of a 
review of the situation existing in the frequency modulated broadcast ser- 
vices, it was believed that "it might be possible to provide for a more 
effective use of the frequency space now assigned for FM broadcasting-- 
making possible the rendition of new and useful services -- and enabling 
FM broadcast licensees to alleviate, in part, their financial difficulties". 
Accordingly, the Commission proposed to amend its Rules to provide, 
briefly, as follows: 

1. FM Broadcast stations would be required to operate a 

minimum total of 36 hours a week during the hours of 6:00 

A.M. to Midnight; the services to be provided during said 

36-hour period to be intended to serve the general public. 

2. FM broadcast stations would be authorized to engage 


in a limited type of non-broadcast services, such 
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as functional music, under the following conditions: 
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(a) FM broadcast stations would be permitted to engage 
in the specialized non-broadcast activities on a simplex basis 
during the times not devoted to the 36 hours required for ser- 
vice to the general public. 
(b) FM broadcast stations would be permitted to engage 


in specialized non-broadcast activities on a multiplex basis 


during all regularly authorized broadcast hours. 
IV. 


As the Commission is aware, the background music services pro- 


vided by FM broadcast licensees consist of arrangements whereby said 
licensees undertake to supply programs of a musical nature for the en- 
joyment of the general public and, also, to commercial or industrial es- 
tablishments, such as banks, restaurants, barber shops, factories, etc. 
As stated by the Commission in its Notice of Proposed Rule-Making in 
the above-entitled matter, the purpose of this music, insofar as com- 
mercial and industrial subscribers are concerned, is to create an atmos- 
phere favorable to the conduct of the activities to which the music is inci- 
dental. The described services are received with the spoken matters 
eliminated through the use of a supersonic signal. Because of the wide 
diversity of businesses receiving the services described above and the 
prevailing work hours of the businesses receiving such services, a back- 
ground music service must commence to operate approximately at 8:00 
A.M. each day and terminate at approximately 3:00 A. M. of the following 


day. Experience has also shown that a required minimum 18 hours a day 
of operation is absolutely essential for an economically sound operation. 


An FM broadcast licensee could not, however, devote the 36 hours a week 
to be required by the proposed Rules for FM broadcasting intended to be 
received by the general public, and, at the same time, provide, ona 
Simplex basis, specialized services for the number of hours required for 


an economically 
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sound operation. It is absolutely essential, therefore, that prior to adop- 


tion and effectuation of the Rules proposed by the Commission in the 
above matter, there be available to the FM broadcast licensees satis- 
factory multiplexing equipment. Therefore, before any final decision in 
the above-entitled proceeding, the Commission should allow a period 

for actual operation, upon an experimental basis, to permit the accumu- 
lation of more data concerning the technical and economic feasibility of 
service on a multiplexing basis. Such a procedure was followed by the 
Commission in adopting Rules and Standards for color television, and it 
is mandatory here. If the proposed Rules are adopted at this time, be- 
fore multiplexing equipment has been proven technically feasible, many 
of the FM broadcasters will be in the same plight as the UHF television 
broadcasters, who were authorized to construct and operate high powered 
UHF television stations but have been unable to do so because the neces- 
sary UHF equipment had not been perfected and was not available. Pri- 
marily because of the lack of suitable equipment, and the consequent loss 
of both coverage and economic support, the potentially great public ser- 
vice from UHF television broadcast stations has floundered after a confi- 
dent initial hope. The imposition of the requirement that FM broadcast 


licensees devote 36 hours per week to services intended to be received 


by the general public, before multiplexing equipment has been proved 
technically and economically feasible, will place the FM broadcast li- 


censees in the same position as many of the UHF television broadcasters 
now find themselves. It must be recognized that economic support is an 
essential ingredient to broadcast operations under the American compe- 
titive system and that to remove or seriously weaken that support, by 
Rules making it impossible to continue operating without substantial 
losses, cannot possibly lead to a strengthening of any broadcast service. 
It is submitted, in light of the foregoing, that in lieu of accomplishing 

the objective stated in the Commission's Notice of Proposed Rule-Making, 
the adoption of the proposed rules, if made effective prior to the avail- 
ability of suitable multiplexing equipment, will seriously jeopardize FM 


broadcasting. 
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Field Enterprises, Inc., has undertaken studies to determine the 
technical and economic feasibility of operating in accordance with the 
Rules and Standards proposed by the Commission. These initial investi- 
gations indicate substantial promise that, eventually, operation in accor- 
dance with the proposed rules will prove to be feasible. However, on the 
basis of these studies, it appears that equipment capable of operating on 
a multiplex basis will not be available generally for another year. The 
particular areas requiring further investigation and studies were set 
forth in a Petition for Additional Time Within Which to File Written 
Comments, filed February 9,1954, in the above-entitled proceeding, by 
Field Enterprises, Inc., and may be summarized as follows: 

(1) The characteristics of transmitting equipment at multiplex- 


ing frequencies, such as linearity, Shielding, etc. 


(2) The construction of a stable sub-carrier system, including 

oscillator, modulator and special filter networks. 

(3) Power requirements to be allocated for multiplexing. 

(4) Monitoring facilities and test equipment. 

(5) The potential uses of existing receiving equipment. 

(6) Construction and development of conversion units to allow 

the reception of multiplex intelligence by existing receivers. 

(7) The economic feasibility of conversion. 

(8) The technical feasibility of conversion from the standpoint 

of accomplishing minimum drift, wide band reception and noise 

allocation. 

(9) The limitation of space, and power dissipation problems as 

to receiver conversions. 

(10) The type of sub-carrier modulation. 

(11) The necessary receiver sensitivity to meet new conditions. 

As pointed out in its Petition of February 9,1954, Field Enter- 
prises, Inc., has encountered other problems in its investigations of the 
technical feasibility of operation on a multiplex basis. For 
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examples, noise problems were found to be greater at multiplex fre- 


quencies and the separation of the sub-carrier from standard broadcast 
intelligence proved difficult. If the FM broadcast services are to be 
strengthened, it is essential that the foregoing areas of difficulties be 
solved before the FM broadcasters are limited in the number of hours 
that can be devoted to the transmission of background music services on 
a simplex basis. For it is clear that in the absence of satisfactory multi- 
plexing equipment and techniques, it will be impossible for FM broad- 
cast licensees to maintain even a minimum background music service 
if such service is interrupted for 36 hours each week as would be neces- 
sary, in the present state of the art, if the proposed rules are effected. 
Accordingly, FM broadcast licensees engaged in that type of operation, 
in lieu of being helped, would suffer substantial and irreparable injury. 
VI. 

As heretofore stated, Field Enterprises, Inc. is in general agree- 
ment with the Commission's proposal to permit FM broadcast stations to 
engage in specialized services. Its reservations to the immediate effec- 
tuation of the proposed rules result from its belief, based upon substan- 
tial inquiry and investigation, that equipment is still in the test stage 
and that acceptable equipment is not immediately available. The equip- 
ment and economic problems that remain to be resolved have been de- 
scribed to the Commission and, in its Order released February 26, 1954 
(19 Fed. Reg. 1222), the Commission stated that, in the absence of ade- 
quate data on these points, the Commission would issue a Notice request- 
ing additional comments. A review of the comments thus far filed demon- 
strates that, of necessity, insufficient data is presently available. In 
the absence of further comments, on or before March 15, 1954, provid- 
ing data showing the present availability of acceptable multiplex equip- 
ment, the Commission is respectfully urged to provide additional time 
for the accumulation and filing of the information requisite to an informed 


decision in this proceeding or, in the alternative, to adopt the proposed 
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Rules with the multiplexing requirements to become effective only when 


acceptable equipment 


[512] 
becomes generally available. 
WHEREFORE, THE PREMISES CONSIDERED, Field Enterprises, 

Inc. respectfully requests that any further action by the Commission in 
the above-entitled Rule-Making Proceeding be taken consistent with the 
above Comments. 

Respectfully submitted, 

FIELD ENTERPRISES, INC. 


By /s/ Wm. P. Sims, Jr. 
Its Attorney 


Earl R. Stanley 
William P. Sims, Jr. 
Dow, Lohnes and Albertson 
600 Munsey Building 
Washington, 4, D.C. 
Attorneys for Field Enterprises, Inc. 


March 15, 1954 


[546] 
[Received May 7, 1954, FCC Mail & Files] 


Engineering Report 
on 
MULTIPLEXED TRANSMISSION 
of 
FREQUENCY MODULATED BROADCAST SIGNALS 


x * oe 
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* * * * 


* * * The site was chosen to make the measurements independent of 
receiver noise and possible multipath effects. No significant differences 
were observed between the field measurements and the curves shown in 
Fig. 3. 
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For normal program modulation of the main channel (peak de- 
viation ¢ 75 KC) the cross talk as measured with a Hewlett Packard 
Model 330B Distortion Analyzer averages between -60 db and -65 db 
below full signal level for the auxiliary channel. For field tests where 
the peak deviation of the main channel was limited to 4 50 KC, the cross 
talk was usually difficult to measure. Precautions in this connection 
are quoted on page 11 of the appended paper: 


"With the solution of the transmitter and receiver problems, 
the sole remaining difficulty is that of the vagaries of the 
transmission path. The second channel in some localities 
will be affected by multipath transmission. Within cities, 
the effect will follow the same general laws of television 
multipath and can be treated in the same manner. The full 
extent of it will have to be determined by large scale ex- 
perience." 


* 
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/589/ 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 17282 
In the Matter of 


Amendment of Parts 2, 3, and 4 

of the Commission's Rules and 
Regulations and the Standards 

of Good Engineering Practice 
Concerning FM Broadcast Stations 
to Permit FM Broadcast Stations 
to Engage in Specified Non- 
Broadcast Activities ona 

Simplex and/or Multiplex Basis. 


REPORT AND ORDER 


By the Commission: Commissioners Webster and Doerfer dissenting 
and issuing statements; Commissioner Hennock 
not participating. 


DOCKET NO. 10832 


ee ee ee Ne eee ee ee Se” 


1. On December 31, 1953, the Commission issued its Notice of 
Proposed Rule Making in the subject proceeding. In that Notice, the 


Commission set forth its view that the functional music operations 1/ 


are not broadcasting within the meaning of Section 3(0) of the Act but 
should be authorized as "an adjunct to the FM broadcast operation" so 
that the latter may draw financial sustenance from them. To that end, 
the Commission proposed to relax the required minimum hours of 
operation of FM broadcast stations from 42 hours to 36 hours a week 
during the hours of 6:00 A. M. to midnight; to remove requirements as 
to the segment of the broadcast day in which the minimum hours apply; 
and to permit FM licensees to obtain Subsidiary Communications 
Authorizations (SCA) to engage in certain types of activities, typified 
by the functional music operations, on a simplex basis during the time 
not devoted to the required minimum of 36 hours of FM broadcasting 
or on a multiplex basis at any time. Comments of interested parties 
with respect to the proposals were invited. We turn now to consider- 


_ation of the comments received. 
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2. Since the touchstone of the rule changes proposed by the 
Commission is the determination that the functional music operations are 
predominantly non-broadcast in nature (par. 9 of the Notice), we believe 
it desirable to take up this aspect first. Although the Commission 
explicitly invited comments directed to the views expressed in paragraph 
9 of the Notice, only six of the 


1/ The nature of these operations is described in paragraphs 2-5 of the 
Notice. 


[5907 

thirty-three parties commenting addressed themselves to this issue. 2/ 
One party -- WGHF, Inc. -- stated that "the Commission's determination 
that the various functional music activities are not of themselves broad- 


cast activities within the meaning of the Act /is/eminently reasonable." 


The other five -- King Broadcasting Company (KING-FM), Santa Clara 
Broadcasting Company (KSJG-FM), Richard G. Evans, William Penn Broad- 
casting Company (WPEN-FM), and Capitol Broadcasting Company (WWDC- 
FM) -- contend that the functional music operation does constitute broad- 
casting within the Act. In support thereof, it is argued by these parties 
that the functional music programs are intended and are in fact received 
and enjoyed by substantial segments of the general public; that since this 
is so, the Commission should not attach undue weight to the use of the 
supersonic tone; that there is no need for a balanced program format ina 
community having many broadcast services, and as with the "good music" 
format, the functional music one is designed to reach a specialized 
audience; that the transit audience is "virtually the same" as the home 
audience; and that the fact that specialized audiences are being reached 
by the transitcasting and storecasting operations is irrelevant since 
"where people happen to be listening" has nothing to do with whether 
"broadcasting" is taking place. 

3. We have considered these arguments, but adhere to the con- 
clusion set out in paragraph 9 of the Notice. We there recognized that 
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the functional music operator has no objection to and indeed, probably 
desires the reception of his transmissions by the general public in 
addition to the special places primarily involved. But as demonstrated 
by the format adopted and apparently the station's source of revenues, 
the service directed to the special points or subscribers would clearly 
appear to be the key to the over-all operation. A background music or 
storecast operation employing telephone wires is concededly providing 
an industrial point-to-point service; we cannot conclude that the essen- 
tial nature of such an operation is changed because of the use of radio 
transmissions. It is our view that the operation -- in so far as the 
programming is directed to the special interests of the industrial, 
mercantile, transportation, or other subscribers and is not primarily 
intended for reception by the general public -- must be characterized 
as predominantly non-broadcast in nature. The fact that a large portion 
of these transmissions -- including most of the program material -- 
may be received by the general public on home receivers as an 
incidental by-product of the primary intent of the transmissions does 
not change this rationale. The argument that these are specialized 
services similar to a "good music" service does not withstand scrutiny. 
For to sustain this, a showing would have to be made in each case that 
the functional music station was meeting some specific local demand in 


a community having several broadcast services. 


2/ Because of the nature of their comments, for example, the requests 

~ of several parties to lift the ban against functional music operation 
during the 36-hour period required to be devoted to FM broadcasting, 
a majority of the other parties would appear to acquiesce in the Com- 
mission's determination of the essentially non-broadcast character 
of the functional music services. 


[5917 
We have noted, however, that prior to the advent of the services 
in question, no FM licensee employed the functional music format; it 


was only upon the decision to engage in functional music operations that 
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this singular programming was adopted. Further, in the same area, 
more than one FM station can frequently be found engaging in these 
services. Thus, in an initial survey of these operations, it was learned 
that in one metropolitan area, four FM stations were engaged in 
functional music operations, inundating that area with essentially the 
same service. In summary, the main effort of these services is 
directed not to the general public but to listeners at particular points 
or places. It is because of their predominantly non-broadcast nature 
that these operations run afoul of so many basic broadcast provisions 
and policies (e.g., 310(b), 317, 318, maintenance of positive control 
over programming, 3.287-3.289 of the Rules, etc.). 

4. We turn now to the Commission's proposals, summarized 
briefly in paragraph 1 of this Report and more fully detailed in the 
Notice. More than half the comments received support the substance 
and purpose of the proposals: These comments are generally along the 
line that the proposals represent "a sound and major step toward the 
solution of many of the problems now facing /FM/." In substance, 
these comments, supported by the operating experience of the stations, 
asserted that permitting the FM licensee to engage in these specialized 
non-broadcast services is necessary because of FM's financial status, 
and will promote FM broadcasting. Accordingly, we have determined 
that the basic idea behind the outstanding proposal is sound and should 
be adopted. 


5. In reaching this conclusion, we reject the contentions made 
by the National Committee for Utilities Radio, Central Committee on 
Radio Facilities of the American Petroleum Institute, the United States 


Independent Telephone Association, and Storer Broadcasting Company. 


These parties contend that the proposals in effect constitute a real- 
location of the FM band to non-broadcast services; that in allocating 
frequencies among services, the Commission has consistently 
evaluated the necessity for utilizing radio to provide the new service, 


and the needs of other services for the spectrum space involved; and 





[5927 


135 


that these allocation procedures should be followed here. These 
objections, however, fail to take cognizance of our basic purposes of 
the subject proposals which were set forth in the Notice. In paragraph 
11 of the Notice we stated: "It should be emphasized, however, that our 
aim in this proceeding is not the conversion of the FM broadcast band 
to some new specialized non-broadcast service or services: On the 
contrary, authorization of such new ventures must be only as an adjunct 
to the FM broadcast operation, a subsidiary service so that the main 
undertaking -- the broadcast service to the public -- can draw financial 


sustenance from it."’ The 
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rules applicable to the SCA, set out in the attached Appendix and 
described herein, and the provision that the SCA operation must be 
conducted on a multiplex basis at the end of a one-year period, all 
demonstrate the subsidiary or secondary nature of the specialized non- 
broadcast activity. 3/ 

6. While the comments generally support the proposals, 
revisions or objections to particular features were put forth. We turn 
now to these objections or revisions. 

7. Four parties -- The American Civil Liberties Union (ACLU), 
the Congress of Industrial Organization (CIO), the Transit Riders 
Association, and Messrs. Pollak and Martin -- urge that transitcasting 
not be authorized by the Commission. These parties contend that 
transitcasting is undesirable as a matter of public policy because the 
resultant “forced listening" is abhorrent to our democratic way of life. 
Two parties -- the CIO and Messrs. Pollak and Martin -- argue that 
transitcasting raises constitutional questions of the right of free 
speech under the First Amendment and the right to liberty under the 
Fifth Amendment; the ACLU, on the other hand, concedes that it is 
"foreclosed from arguing that forced listening is a violation of the 


U. S. Constitution" in view of the Supreme Court's decision in Pollak 
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v. P.U.C., 343 U.S. 451, but contends, with respect to the standard of 
the public interest, that "transitcasting violates the spirit of the 
Constitution, decreases diversification of communication and provides 
no public service program." The Transit Riders Association makes the 
further arguments that transitcasting is injurious to the health of the 
Association's members "in that it will result in nervous disturbances 
and mental anguish"; that it distracts the motorman and thus increases 
the hazards of travel; and that transitcasting is a business activity 
completely unrelated to the carriage of passengers for hire. 

8. The last noted arguments of the Transit Riders Association 
need not be considered: They should be addressed to the local regulatory 
body having jurisdiction over the Transit Company and not 


3/ Storer's comments also expressed the fear that these proposals 
“could be the opening wedge for conversion of all broadcast bands 
to non-broadcast uses", such as subscription radio or TV. The 
rules here finalized do not contemplate subscription broadcast 
operations to the extent that such operations involve the transmission 
of entirely scrambled or coded programs which can only become 
intelligible through utilization of special unscrambling or decoding 
devices at the receiver. The nature and advisability of such oper- 
ations -- as contrasted with operations in which a minor portion of 
the program is specially "beeped" in or out -- is expressly reserved 
for further consideration in connection with the pending proceeding 
to authorize such subscription program services. 
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this Commission. 4/ And we agree with the ACLU that the Supreme 
Court's decision in the Pollak case forecloses the issue of infringement 
of constitutional rights. 5/ The contentions based on programming are 
misplaced since the essence of the subject proposals is that the services 
are non-broadcast and, therefore, need not meet broadcast criteria. 

We are thus left with the policy question concerning "forced listening". 
9. The forced listening here involved stems from the necessity 

of the public to patronize monopolistic transportation facilities. In 

every situation, therefore, there is either a regulatory body established 
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to supervise the activities of the transportation company or the latter 
is municipally owned and regulated directly by the community legislative 
council. We believe such regulatory agencies are in closer contact with 
the situation and, therefore, can better decide the policy questions 
involved. Thus, it is conceivable in a small community to have a survey 
or referendum vote which reveals overwhelming or total support of a 
transitcasting operation: In such a situation, it is difficult to see how 
a broad rule of this Commission proscribing such an operation could 
be justified. Accordingly, we conclude that this aspect of the transit- 
casting operation may be adequately safeguarded by the regulatory 
agency which is more closely attuned to the local situation than this 
Commission. 

10. We shall now take up the comments directed to the require- 
ment of 36 hours of FM broadcasting per week. First, a few parties 
are apparently laboring under the mistaken belief that the proposal 
would permit the FM licensee to engage in functional music operations 


only on a multiplex basis. To allay such confusion, we repeat that, 


during the first year, FM broadcast stations would be permitted to 


engage in the specialized non-broadcast activities on a simplex basis 
during all times not devoted to the 36 hours required for FM broad- 
casting, and on a multiplex basis at all times without restriction. 

11. Five parties -- Atlantic Broadcasting Company, Inc., 


Field Enterprises, Inc., Capitol Broadcasting Company, Santa Clara 


ee en 


4/ We note that in this case they have been presented to such an agency 
and have been rejected. 81 P.U.R. (N.S.) District of Columbia, 122. 


5/ Messrs. Pollak and Martin express concern that the transitcasting 

~ operation will not result in "fair presentation" of controversial 
issues. But we see no reason why the policies laid down in the 
Editorializing opinion (Part 3, 1 Pike and Fischer, p. 201) and in 
decisions under Section 315 cannot be carried out equally well by 
the transit operator; the discussion of the rules in par. 28, infra, 
and the rules set out in the Appendix, make clear the responsibility 
of the holder of the SCA in this respect. 
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Broadcasting Company, and King Broadcasting Company -- urge the 


Commission to reconsider its 36-hour requirement and to permit full- 
time functional music operations on a simplex basis. The argument 
put forth by several of these parties is that to be successful, a back- 
ground music service must commence operation approximately at 
8:00 A. M. each day and terminate at approximately 3:00 A. M. the 
following day; that an FM licensee could not devote the 36 hours a week 
required by the proposed rule for FM broadcasting and at the same 
time provide on a simplex basis specialized services for the number of 
hours required for an economically sound operation; that it is, therefore, 
essential that the FM licensee be able to turn to multiplexing and have 
available at reasonable costs multiplex receiving and transmitting 
equipment; and that there is presently insufficient data to indicate 
whether such equipment will be available. Because of this lack of 
knowledge concerning multiplex equipment, it is urged that the Com- 
mission permit full-time functional music operations on a simplex basis 
until such time as full data has been obtained with respect to the 
technical and economic feasibility of multiplexing -- or at least for a 
period of one year, with review by the Commission at the end of the 
year. 

12. On the other extreme stand four other parties -- The Good 
Music Station, Inc., James Broadcasting Company, Inc., Music Crafts- 
men of Los Angeles, and Robert P. Adams, licensee of Station KUTE. 
These parties point out that the principal objective of the proposal is 
furtherance of the FM broadcast service, and that they are, therefore, 
opposed to that part of the proposal which will reduce the minimum 
broadcast period to 36 hours per week. In the language of the comment 
submitted by KUTE, a background music station in Los Angeles: "This 
will tend to relegate FM broadcast service in general to a subordinate 
position in the broadcast field." KUTE notes that a station could broad- 
cast 36 hours between 6:00 A. M. and midnight on Saturday and Sunday, 
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utilizing the five week days for the non-broadcast specialized services; 
and that since some professional offices, manufacturing plants and 
wholesale houses use background music only five days a week, this is 
not an impossible situation. Further, it points out that the "station 
might broadcast only from 6:00 A. M. to 12:00 noon and still meet the 
minimum broadcast hours while engaging in functional music broadcast 
service for the rest of the time." The same objection to allowing the 
licensee such freedom in the spacing of the required hours is made by 
The Good Music Station. 

13. In between these extremes are Great South Bay Broadcasting 

Company, Inc., McClatchy Broadcasting Company, Pittsburgh Radio 
Supply House, Inc., and WGHF, Inc. All these parties express 


[5957 

blanket approval of the Commission's proposals. Thus, Great South 
Bay Broadcasting Company, Inc., states that "reduction of the number 
of hours required for minimum operation each week will be of great 
economic advantage to FM stations and will permit flexibility of 
operation." The comments of WGHF are even more explicit: 'The 


requirement of a 36-hour per week minimum period of broadcast oper- 


ation appears to be a reasonable method of balancing /competing/ 


equities, since it allows a licensee ample period of time within which 
to strengthen his station financially through functional music activities. 
At the same time, it is a sufficiently substantial period as to be a con- 
stant reminder to the licensee that his station was authorized primarily 
for the public interest." 

14. The argument that the Commission's proposal rests upon 
the technical and economic feasibility of multiplexing misconceives the 
situation and the Commission's goal. There are here two competing or 
conflicting interests. On the one hand, we have determined that the 
functional music operations are of a non-broadcast nature; on the other, | 


that limited authorization of such operations will be of aid to the FM 
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broadcaster. But it is fundamental that such authorization be limited 
along the lines of the proposal since no conversion or reallocation of 
the FM band is contemplated. Here we stress that if the multiplex 
technique were not fully developed and had to be totally discounted at 
this time 6/, we should still issue the subject proposal with its hours 
limitation. For the only alternative to such a proposal, in view of our 
determination that the operations are non-broadcast in nature and that 
no reallocation of the FM band should be effected, would be the cessation 
of such operation. It is for this reason that we believe the effectiveness 
of the proposal should not be postponed until positive assurance can be 
obtained on the availability of multiplex equipment. 

15. We believe the 36 hour figure coupled with some requirements 
as to the spacing of these hours, represents the minimal restriction 
possible from the standpoint of the basic objectives involved, and that 
under it, the FM licensee, without too great diminution of revenues, 
will be enabled to engage in the background music operation. We have 
decided to provide that the 36 hours of minimum FM broadcasting must 
be broken up over the week, with at least 5 hours daily. We recognize 
that in view of the number of hours required and the freedom of spacing 
accorded with respect to such hours, there is a danger that FM broad- 
casting may be too severely contained -- that the licensee, having 
secured profitable non-broadcast arrangements outside of the 36-hour 
period, may restrict its business commitment to this minimum. It is 
our view, however, that such minimal restrictions are in order at the 
present time because of FM's financial condition, and we have 
determined upon a revision which will give assurance against the noted 
undesirable situation coming to pass. In line with the findings of the 


succeeding paragraphs. 


6/ In this connection, we point out that while we believe the contrary 
to be more likely (see par. 20), we recognize that there is a pos- 
sibility of some short delay with respect to the availability of 
multiplex equipment. 
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on the feasibility of multiplexing, we have decided to limit the permis- 
sion to engage in these specialized non-broadcast activities on a simplex 
basis to a period of one year from the effective date of this Report and 
Order; following this period, all such operations must be conducted on 
a multiplex basis. We believe that the one-year period will permit the 
immediate undertaking of functional music or other specialized oper- 
ations on a simplex basis; will allow licensees who have invested in 
special equipment to get back some return on their investment; and 
will insure an adequate period for the development and manufacture at 
reasonable prices of multiplex equipment. 

16. We come now to the multiplex aspects of the proposal. The 
comments of Multiplex Development Corporation and Crosby Labora- 
tories, Inc. are particularly pertinent here since they include reports 
on laboratory and field tests of multiplex operation. These tests, con- 
ducted over a six-year period, include measurement of transmitter 
performance under normal simplex operation and under multiplex oper- 
ation, and provide comprehensive data on transmission characteristics 
of the main channel and the sub-channels. The signals were observed 
on a variety of FM receivers of the type ordinarily used in home 
reception; Multiplex Development Corporation states that in all cases, 
no trace of the multiplex signals could be detected under any tuning 
conditions of the receivers. Indeed, the Corporation asserts that in 
all its tests commencing in 1948 on multiplex facsimile transmissions, 
no interference with the main channel has ever been observed, and that 
this has been true even when two or three sub-channels are multiplexed. 
Thus, tests of a three-channel multiplex system in the summer of 1953 
at FM Station WTOP-FM, Washington, D. C., demonstrated that multi- 
plex signals from multiple-channel teletype, facsimile, and voice com- 
munication circuits impressed, respectively, on three sub-channels 
could be superimposed on the main carrier of WTOP-FM without 
interfering with main-channel broadcast transmissions, and could be 


received successfully at a number of receiving stations within sixty 
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miles of Washington. The public broadcast transmissions of the 

Station retained their normal high fidelity transmission capabilities 
within the audio program range to 15,000 cycles, in accordance with 

the existing engineering standards of the Commission relating to FM 
broadcast stations. Laboratory measurements show that with 90 per 
cent modulation on the main channel and 10 per cent on the sub-channel, 
a signal to noise ratio of 50 db may be realized in the sub-channel of 
two-channel systems within the 1 mv/m contour and 26 db within the 50 
uv/m contour, while the main channel Signal programs continued to 
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meet all Commission requirements. In all tests, the sub-carriers were 
between 20 and 75 kc and frequency modulated. 

17. Station WGHF conducted field tests using a frequency 
modulated sub-carrier of 45 kc, modulating the main channel at various 
values between 20 and 40 per cent. The sub-channel frequency swing 
was up to / 15 kc. No deterioration of the main channel performance 
and no cross modulation was observed by measurement. 

18. We have studied the reports of these parties. It is our con- 
clusion, based on these reports and our knowledge of the multiplex 
facsimile operation, that multiplex operation by FM broadcast stations 
is feasible. Feasibility depends on satisfaction of two criteria: that 
the sub-channel operation not interfere with the main channel Signal, 
and that the sub-channel signal be of usable quality. The tests which 
have been made give assurance that no degradation of the main channel 
system need result and that the sub-channel operation can be success- 
fully carried on. In this connection, it is important to note that multi- 
plex operation will be authorized with appropriate conditions to insure 
the maintenance of the present quality of the main channel signal (see 
paragraph 30, infra). 

19. The question remains as to the availability of multiplex 
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transmitting and receiving equipment. The Multiplex Development 
Corporation has assured the Commission that its research and 
development program "has been directed to encourage wide commercial 
use of low level multiplex techniques within the broadcast and radio com- 
munications industry"; and that it is its intention "to make the results 
of its developmental program available on reasonable and equal terms 
to all licensees of the Commission and other responsible organizations." 
Its comments indicate the "availability of multiplex broadcast trans- 
mitting and receiving equipment at reasonable prices within a short 
period after approval of use of multiplex methods by the Commission." 
Crosby Laboratories, Inc. has also submitted prifts which 
indicate the particular pieces of equipment which "it is prepared to 


supply to users of FM multiplexing.'' The equipment thus available 


includes essential transmitting and receiving mechanisms needed to 


engage in multiplexing. 

Field Enterprises, Inc. has also undertaken studies to determine 
the technical and economic feasibility of multiplex operation. It asserts 
that these initial investigations "indicate substantial promise that, 
eventually, /multiplex/ operation will prove to be feasible”, but 
that "it appears that equipment capable of operating on a multiplex 
basis will not be available generally for another year." It is not clear, 
however, upon what factors or considerations the latter conclusion is 
based. 
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20. The Commission believes that multiplex transmitting and 
receiving equipment will be available to the broadcaster and public 
within a relatively brief period after authorization of the multiplex 
operation. As noted, the functional music operation can be carried on 
a simplex basis above the 36-hour broadcast requirement for the one- 
year period following the effective date of the rules. We believe, in 


view of the comments filed in this proceeding with respect to the present 
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state of the art, that the one-year change-over date assures adequate 
time for the development and quantity manufacture of such equipment. 

21. The Commission's proposal would confine the subsidiary 
ar secondary authorization to limited types of non-broadcast services. 
The Notice described these services as involving specialized program- 
ming consisting of news, music, time, weather, etc., and cited as an 
example of such a service the functional music operation. Four parties 
-- Cerritos Broadcasting Company, Nicholas M. Brazy (KFMU), Music 
Craftsmen of Los Angeles, and Joseph Brenner -- have requested that 
the Commission remove this restriction on the uses of the SCA. They 
argue that in most communities two, or at most three, functional music 
operations will be all that will be economically feasible and that, there- 
fore, it would be more desirable to impose no restriction upon the type 
of secondary service which an FM station can render in any given com- 
munity; instead, the rules should provide that the Commission will 
determine, on a case-to-case basis, and as demand is made and need 
shown, the particular subsidiary communications service that should 
be authorized. As an example, the need for additional two-way mobile 
communication services or taxi dispatching services is pointed to. 

22. We have considered these arguments but believe the limi- 
tation of the Notice should be adhered to at this time. The revisions 
here adopted are novel ones: We feel it best to proceed slowly. As 
presently set up, the SCA is limited to transmissions similar to those 
conducted under present functional music operations. We believe it 
desirable at the inception of this service that the character of the 
specialized operation not run completely counter to that of a broadcast 
operation. In reaching this result we want to make it clear that should 
the need be shown, we may permit wider use of the SCA at some later 
date -- perhaps on a multiplex basis or only after the passage of the 
one-year period. For the present, however, we adhere to the limita- 
tion set out in the Notice. 


23. We do not in this discussion or in the attached rules attempt 
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to spell out every operation which comes within that limitation: To do 
so would be impossible. Fringe or close cases will accordingly be 


decided as they arise. A broadcast licensee must, in its application 


(599) 

for an SCA, set out in full the purpose or purposes for which it will 

be employed. If granted, the licensee will be limited to those purposes 
or uses and must apply for and obtain a modification if additional uses 
are desired. 

24. Several parties -- KUTE, Cerritos Broadcasting Company, 
and Joseph Brenner -- have expressed concern about the statement in 
the Notice that "The FM broadcast licensee would be required to provide 
the material transmitted under this special authorization and could not 
delegate or ‘lease’ the authorization conferred by the SCA." It is 
feared that this would prevent the station from entering into contractual 
commitments whereby the sales, installation and operational services 
required would be rendered by outside functional music operators 
instead of the station. It is pointed out that many stations cannot meet 
the substantial outlays for the purchase, installation and maintenance 


of the special equipment needed in the functional music operation. 


25. The statement in question wag not meant in any way to 


proscribe agreements bet ween licensees and functional music oper- 
ators whereby the latter install and maintain the equipment, engage in 
sales promotion, and even supply a record library of suitable music. 
What is intended is that the licensee maintain continuous control over 
all the material transmitted. We have inserted language in the attached 
rules to make clear this responsibility: All contracts involving these 
specialized services must have a provision that the licensee is to have 
complete control over and pass on all material to be transmitted, and 
can, on a simplex transmission, substitute a broadcast program at 


any time when it deems it in the public interest to do so. 7/ 


TT 
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7/ The latter provision is suggested by the comments of WGHF, Inc. 
That party also suggests that the Commission prohibit a licensee 
from entering into any exclusive agency functional music agree- 
ment. It argues that there is a disparity in the bargaining position 
of the FM broadcaster and the functional music company and that 
this proscription of exclusive agency agreements is needed in order 
to insure that the functional music licensee will derive sufficient 
revenue from his operation and will be in control of its economic 
destiny. 


The matter would appear to us to be one best left to the negotia- 
tion of the parties. It could be argued with equal force that the Com- 
mission should prescribe minimum rates per subscriber because 
of the alleged disparity in the parties' bargaining positions. Such 
interference with normal station operation through the erection of 
artificial, governmentally imposed standards is clearly inappropriate. 
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26. WGHF, Inc., urges the Commission to make clear that 
Section 605°/ of the Act applies to signals issued pursuant to an SCA. 


It points out that many industrial and business concerns presently make 
use of the functional music signal without authorization, and that if FM 
stations are to derive substantial financial support from these services, 
this practice must stop. It asserts that the methods presently available 
for dealing with this problem (private actions for injunction or damages 
on the basis of violation of copyrights) do not appear to be satisfactory. 
It argues that since the Commission has determined the functional 
music operation to be non-broadcast, they come within the protection 
of Section 605, and that a Commission declaration to this effect would 
be a considerable aid inasmuch as what is "needed here is not a remedy 
but a deterrent.” 

27. Although we have considered the application of Section 605 
in this matter, we wish to note that the question of the applicability of 
this Section will, in all probability, be determined by court actions. 
However, it is our opinion that Section 605 would be contravened by 
the unauthorized reception of the FM signal only when such signal is 
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being transmitted only for reception by the special interests of the 
industrial, mercantile, transportation or other subscribers without any 
intention of reception by the general public. This would be the case with 
all transmissions on a multiplex basis. However, as we have pointed 
out in paragraph 3, supra, the functional music operation when conducted, 
as it now is, ona simplex basis, transmits a signal capable of being 
received by the ordinary FM receiver. The circumstances of such 
operation are such it must be held that these simplex transmissions 
are intended to be received at least incidentally by the general public. 

It cannot be considered, therefore, that the reception of such simplex 
transmissions would constitute an unauthorized reception within the 
meaning of Section 605, and we do not believe that the reception of such 
transmissions is violative of this provision. The supersonic tone 
frequently employed in the functional music operation to ''mute" the 
subscriber's specially equipped receivers is not intended in any way 
for reception by the general public; its unauthorized use would therefore 
contravene Section 605. 

298. We have decided to adopt rules along lines indicated by 
the foregoing discussion: These rules are set out in the attached 
Appendix. In summary, we wish to emphasize the subsidiary or 


secondary 


8/ The pertinent portion of Section 605 reads as follows: 


'".no person not being entitled thereto shall receive or 
assist in receiving any interstate or foreign communication 
by wire or radio and use the same or any information therein 
contained for his own benefit or for the benefit of another not 
entitled thereto...Provided, That this section shall not apply 
to the receiving, divulging, publishing, or utilizing the con- 
tents of any radio communication broadcast, or transmitted 
by amateurs or others for the use of the general public, or 
relating to ships in distress." 
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nature of the SCA. The FM broadcast license or permit is completely 





/601/ 


148 


independent of the SCA. 9/. Its initial grant or renewal cannot be 
promoted by the SCA operation: The licensee must establish that its 
broadcast operation is in the public interest, wholly apart from the SCA. 
On the other hand, the SCA cannot exist apart from the FM broadcast 
license or permit. No transfer or assignment can be made separate 
from the license; nor can the license be transferred with the former 
licensee retaining the SCA. The SCA's renewal period will be geared 
to that of the FM broadcast license: The failure to renew the latter 
automatically terminates the SCA. 

29. The attached rules spell out the many conclusions reached 
‘in the prior discussion. As stated, the application for the SCA must 
set out in full the purpose or purposes for which it is to be employed; 
if the application is found to be within the limited category noted in 
paragraph 21 and granted, the holder will be restricted to the requested 
uses, a modification being necessary for any additional use. The neces- 
sary control over the material transmitted and the right of substitution 
of broadcast programs on a simplex basis -- described in paragraph 


25 -- must be contracted for. The Commission's policies on fzirness 


with respect to controversial issues and on Section 315 situations 
(political broadcasts) must be observed by the SCA operator; however, 
the latter when operating on a multiplex basis, need not meet the 
requirements of Sections 3.288 (announcement of mechanical records), 
and 3.289 (sponsorship). On a simplex basis, the announcements must 
be made 10/ but can, of course, be "beeped" out by use of the super- 
sonic signal. 

30. On the multiplex aspect of the rules, we first repeat our 
basic findings derived from the engineering data submitted in those 
proceedings: That multiplex programming is possible without de- 
grading the existing performance requirements for main channel trans- 
mission, and that while sub-channel performance varies with the oper- 
ating parameters, it is useful for subsidiary purposes. In deciding 
upon appropriate modifications of the rules concerning technical oper- 


ation to provide for multiplexing, we have considered the engineering 
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data and/or recommendations of Multiplex Development Corporation, 
Station WGHF, Inc., Crosby Laboratories, and Mercantile Broadcasting 
Company. We have concluded that the present operating and perform- 
ance requirements for the main channel should not be changed except 


to permit a reduction of approximately 3 db in the program level. 


9/ Violation of rules applicable to the SCA would, of course, reflect 
on the licensee's qualifications to hold its broadcast license or 
permit. 

10/ The functional music operator may meet the requirements of 
Section 3.289 by announcing that the programming is being trans- 
mitted for a fee to commercial subscribers. 


[8027 

31. It is also concluded that operating parameters for sub- 

channels should not be rigidly specified. The limitations we have 
decided upon are as follows: 

(a) Frequency modulation of subcarrier shall be 
used. 

(b) The instantaneous frequency of the subcarriers 
shall at all times lie within the range 20 to 75 
kilocycles. 

(c) The arithmetic sum of the modulation of the main 
carrier by the sub-carriers shall not exceed 30 
percent. 

(d) The total modulation of the main carrier, inclu- 
ding the subcarriers, shall meet the requirements 
of Section 3.268. 

(e) Frequency modulation of the main carrier caused 
by the subcarrier operation shall, in the frequency 
range 50 to 15,000 cycles, be at least 60 db below 
100 percent modulation. 

32. As stated in our Notice, on April 8, 1950, Raymond M. 


Wilmotte filed a petition seeking Commission authorization "to permit 
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FM broadcast stations to use any means available to transmit an 
additional service without affecting the listeners of the present broad- 
cast service." Mr. Wilmotte filed no comment in the subject proceeding. 
His petition contains insufficient technical data and information to make 
a determination as to whether the parameters adopted herein are broad 
enough to include the multiplex systems contemplated by him. In the 
event they do not, Mr. Wilmotte and others may at some future date 
petition for amendment of the standards here adopted to incorporate 

any new methods of multiplexing. And the Commission will, of course, 
entertain any requests for experimental authorizations along these 


lines for the development and testing of such systems. 
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33. Authority for the adoption of the attached rules is contained 
in Sections 301 and 303(b), (g), and (r) of the Communications Act of 
1934, as amended. In order to allow time for the revision of outstanding 
agreements or practices, the rules shall not become effective until 90 
days from the date of issuance of this Report and Order. 

34. IT IS ORDERED, This 16th day of March, 1955, That, 
effective May 2, 1955, the Commission's Rules ARE AMENDED to read 
as set forth in the attached Appendix. 

FEDERAL COMMUNICATIONS COMMISSION * 
/s/ Mary Jane Morris 


Mary Jane Morris 
Secretary 


Attachment: Appendix 
Released: March 22, 1955 
* See attached dissenting statements of Commissioners Webster and 
Doerfer. 
NOTE: Rules changes herein will be included in Amendments 2-36 and 
3-38. 
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PARTIAL DISSENT OF COMMISSIONER E. M. WEBSTER 

I have long been troubled by the fact that FM radio as a national 
broadcasting service has failed to develop to the extent that the service 
merits. And I have unhesitatingly exhibited this concern in public addres- 
ses and private conversations. Because I have openly stated that I would 
not be adverse to reallocating the broadcast FM frequencies if more 
efficient use thereof is not made in the near future, I feel that I owe it 
to myself to point out that some time ago, in an effort to stimulate the 
growth of FM broadcasting in this country, I went so far as to prepare 
and present to the Commission for consideration a proposal which, if 
adopted, would have permitted FM broadcast stations to substantially 
reduce their power, coverage and operating time so as to reduce oper- 
ating costs to a minimum, thereby, I hoped, enabling existing stations 
to continue to operate and inducing newcomers to the field. This proposal 
was not adopted by the Commission and it may well be that my plan was 
not the solution to the problem. But it does serve to demonstrate that 
I am anxious to breathe life into FM broadcasting if there is a feasible 
way of doing so. 

And it is because of my keen interest in FM broadcasting and 
my sincere desire to see it achieve the acceptance the service merits 
that I concurred in the Commission decision to issue a notice of pro- 
posed rule making looking toward the amendment of Commission rules 
which would permit FM broadcast stations to engage in specific non- 
broadcast activities on a simplex and/or multiplex basis. 

After considering the facts at hand as well as the comments and 
arguments of interested parties participating in this proceeding I agree 
with the Commission's Report and Order to the extent that it requires 
FM broadcasters to ultimately utilize multiplexing rather than simplex- 
ing when they desire to engage in nonbroadcast activities. However, I 
fear that the Commission's Rules, as amended here, fail to accomplish 
their purpose; namely, to stimulate the growth of FM as a broadcast 


service. For, these rules do not require the FM broadcast stations to 
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increase the number of broadcast hours beyond the minimum of 36 
required thereunder. And in my opinion non-broadcast operations over 
FM channels on a multiplex basis will foster the growth of FM broad- 
casting only if the licensees are required to broadcast simultaneously 


with their non-broadcast activities from 6 a.m. to 12 midnight, retain- 


ing the 36-hour minimum requirement. 


Since it is logical to assume that the vast majority of FM broad- 
casters would not voluntarily increase their broadcasting day when it 
would possibly add nothing but expense to their operations, we may find 
the stations engaging in non-broadcast activities 18 to 24 hours per 
day and broadcasting 6 hours; thereby placing the greater emphasis on 
their non-broadcast operations. In fact, it is probable that we will soon 
awaken to the fact that we have authorized a reallocation of frequencies 
without first providing the general public with the opportunity of appear- 
ing and testifying as to whether it would have been in the public interest 
to allocate these frequencies for some other service or services. 

Accordingly, I must dissent from the Report and Order to the 
extent that it fails to require simultaneous broadcasting and non-broad- 
casting operations. 


[8057 
PARTIAL DISSENT OF COMMISSIONER JOHN C. DOERFER 

I feel constrained to dissent from the majority opinion because 
the premise upon which it is founded is, in my opinion, erroneous. 

In reaching its conclusion, the majority has applied too literal 
an interpretation upon that portion of the Act defining broadcasting. The 
Commission's finding that functional music programming is not intended 
for general public reception ignores the fact that such programs are 
receivable by the public and, in fact, large segments thereof listen to 
the programs with receivers on which the supersonic tone has no effect 
because they prefer the program content. I submit that the mere fact 
that a station employs a supersonic tone effective only to a small 
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percentage of listener-customers who wish it and pay for it, does not 
mean that the programs are not intended for public reception. Actually 
the broadcaster intends all of the public to receive all of his programs. 


He merely has found a small portion of the public actually receiving 


such programs (the subscribers), such as stores, hotels, restaurants, 


factories, etc., willing to have equipment installed which will "beep out", 
by a supersonic tone, certain announcements. 

It is inconceivable to me that 43,000 persons who listened at 
least once during an average week to the programs of WWDC-FM in the 
Washington, D. C. area do not constitute "the public intended to be 
reached."' Broadcasting intended for the public does not mean broad- 
casting acceptable to every single member of the public but must of 
necessity recognize that the public is made up of many people with dif- 
ferent tastes and moods at different times of the day and different days 
of the week whose needs cannot be met by any standardization of a 
program format. Obviously, a portion of the public with a difference in 
taste and mood is and should be recognized as a legitimate classification 
within the meaning of the statutory definition of broadcasting. To pro- 
vide for flexibility and ingenuity in broadcasting is not inconsistent with 
the intent of the Communications Act. The production of programs 
designed to meet different needs should be permitted and encouraged. 
Substantial segments of the public, the functional music broadcasters, 
and the functional music purchasers have no objection to the manner in 
which these programs of background music are transmitted. It appears 
to me that only an apparent and imminent danger to our overall concept 
of broadcasting should compel the Commission to conclude that 
functional music broadcasting is a non-broadcasting service. I see no 
signs of such danger. 

Iam, therefore, of the opinion that functional music operations 
are broadcasting; that the deletion of announcements by supersonic 
signals does not convert functional music transmission into a non- 


broadcasting service, and that the other criteria applicable to program - 
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mining in the public interest can be tailored to comply with the basic 
requirements of a broadcast licensee's responsibilities. 

The effect of the Commission's decision is to compel all oper- 
ators concerned with this operation to rely on the Commission's renew- 


ing this 


[5067 
method of transmission on a year-to-year basis with no certain grounds 
upon which to make definite commitments of capital or equipment in 
the future. I appreciate the Commission's hope that its action will 
create an incentive for the quick development of multiplexing. However, 
there will be time enough for this when the art of multiplexing becomes 
a practical reality. But, whatever the motive, broadcasting should not 


be construed as narrowly as was here done. 


[6077 
APPENDIX 
The definition of "FM broadcasting station" contained in Section 2.1 


of the Rules is amended to read as follows: 

FM broadcasting station (BCF). A broadcasting station utilizing 
telephony by means of frequency modulation, and when authorized 
under a Subsidiary Communications Authorization (SCA), utilizing 
F9 emissions. 

. Section 3.261 is amended to read as follows: 

Sec. 3.261 Time of operation. All FM broadcast stations will 
be licensed for unlimited time operation. A minimum of 36 hours 
per week during the hours of 6:00 a.m. to midnight, consisting of 
not less than 5 hoursiin any one day, must be devoted to the FM 
broadcast operation; time devoted to operations conducted pursuant 
to a Subsidiary Communications Authorization (see Sections 3.293- 
3.296) shall not be included in meeting this 36-hour broadcast 
requirement. In an emergency when, due to causes beyond the 
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control of a licensee, it becomes impossible to continue operation, 
the station may cease operation for a period not to exceed 10 days, 
provided that the Commission and the Engineer in Charge of the 
radio district in which the station is located shall be notified in 
writing immediately after the emergency develops. 
. Add a new Section 3.293 as follows: 

Sec. 3.293 Subsidiary Communications Authorization. An FM 
broadcast licensee or permittee may apply for a Subsidiary Com- 
munications Authorization (SCA) to engage in a limited type of non- 
broadcast service. These services are restricted to those involving 


programming consisting of news, music, time, weather, and other 


similar programming categories. (The functional music services 


whereby FM stations undertake to supply programs of a predominantly 
musical nature to commercial establishments is an example of such 
an SCA service.) An appropriate application form to be designated 
by the Commission shall be submitted; the applicant for the SCA 
shall there specify the particular nature or purposes of the SCA 
operation or operations sought, and whether it will be conducted on 
a simplex or multiplex basis, or both. If on a multiplex basis, it 
may be carried on without restriction as to time; if on a simplex 
basis, the SCA operation shall be conducted during those times not 
devoted to the 36 hours required under Section 3.261 for FM broad- 
cast operation. (Subsidiary Communications Authorizations on a 
simplex basis will be issued only during the one-year period 


following the effective date of this Section.) 


[6087 
. Add a new Section 3.294 as follows: 
Sec. 3.294 Nature of the SCA. (a) The SCA is of a subsidiary 
or secondary nature and shall not exist apart from the FM license 
or permit. No transfer or assignment of it shall be made separate 


from the FM broadcast license, and failure to transfer the SCA 
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(through application on a separate form to be designated by the 
Commission) with the FM license or permit renders the SCA void. 
The licensee or permittee must seek renewal of the SCA (on a form 
to be designated by the Commission) at the same time it applies 
for its renewal of FM license or permit; failure to renew the latter 
automatically terminates the SCA. 

(b) The grant or renewal of an FM license or permit shall not 
be furthered or promoted by the proposed or past operation under 
an SCA; the licensee must establish that his broadcast operation is 
in the public interest wholly apart from the SCA activities. 
(Violation of rules applicable to the SCA operation would, of course, 
reflect on the licensee's qualifications to hold its broadcast license 
or permit.) 

. Add a new Section 3.295 as follows: 

Sec. 3.295 Operation under the SCA. (a) The SCA holder must 
restrict its operation to the uses or purposes granted by the Com- 
mission in acting upon his application; prior permission to engage 
in any additional or new activity must be obtained from the Commis- 


sion. 


(b) Supersonic tones or other similar devices may be employed 


with respect to material transmitted during the SCA operation in 
order to promote or maintain its commercial marketability, with 
the station using appropriate actuating devices with the subscribers’ 
receivers. 

(c) In all arrangements entered into under the SCA with outside 
parties, the licensee or permittee must pass on all material to be 
transmitted over the station's facilities, with the right to reject any 
material which it deems inappropriate or undesirable; when the SCA 
operation is conducted on a simplex basis, the licensee must be 
able, through appropriate contractual arrangement, to substitute a 
broadcast program at any time it deems it in the public interest to 


do so. 
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(d) The requirements of Sections 3.290 and 3.291 are equally 
applicable when the FM licensee or permittee is engaged in oper- 
ations pursuant to the SCA. 

(e) The requirements of Section 3.287 with respect to station 
identification announcements must be met by identification on the 
main carrier when a station is engaged in SCA operations. The 
licensee may prevent their reception on subscribers’ receivers 

through the use of supersonic tones capable of deactivating these 
specialized receivers. 

(f) The requirements of Sections 3.288 and 3.289 are applicable 
to the SCA operation when the latter is conducted on a simplex 
basis; provided that the station may employ supersonic tones or other 
devices to prevent the reception of such announcements over sub- 
scribers' receivers. The requirement of Section 3.289 shall be 
deemed to have been met by the SCA operator by the latter's announce- 
ment that the program is being transmitted for a fee to commercial 
subscribers. 

(g) The FM licensee or permittee shall maintain logs for the 
SCA operations. In the program log, the following entries shall be 
made: 

(1) An entry of the time each station identification announce- 
ment (call letters and location) is made. 

(2) An entry describing the material transmitted in each four 
segment. If a speech is madebya political candidate, the name and 
political affiliations of such speaker shall be entered. 

(3) An entry showing that sponsorship and mechanical record 
announcements, when required under (f) above, have been made, and 
the time of the latter announcements. 

(h) The requirements of Section 3.281(b), (1)-(4), inclusive and 
(c), and Sections 3.282-3.286, inclusive, are equally applicable to 
logs to be maintained during the SCA operation. 
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(i) The requirements of Section 3.265 with respect to operators 
and the provisions of Section 3.274 relating to remote control oper- 


ation are equally applicable to operation during the SCA period. 


[8107 
(j) The licensee must observe all technical rules and standards 
applicable to FM broadcast stations when conducting the SCA oper- 
ation. (For criteria applicable to the multiplex SCA operation, see 
Section 8 I of the Appendix to this Subpart -- Standards of Good 
Engineering Practice Concerning FM Broadcast Stations.) 

VI. Add a new Section 3.296 as follows: 

Sec. 3.296 Applicability to existing specialized operations. 
FM broadcast licensees or permittees who are presently engaged 
in services falling within the purview of Sections 3.293-3.295 must 
apply for an SCA within 60 days from the effective date of this 
Section. 

VI. Add to Section 8 of Appendix of Subpart B of Part III (Standards of 
Good Engineering Practice Concerning FM Broadcast Stations) the 
following: 

I. Subsidiary Communications multiplex operations: 
Engineering standards. The following standards 
apply to Subsidiary Communications multiplex 
operations under Sections 3.293-3.296 of the Rules 
and Regulations: 

(1) Frequency modulation of subcarrier shall 
be used. 

(2) The instantaneous frequency of the sub- 
carriers shall at all times lie within the 
range 20 to 75 kilocycles. 

(3) The arithmetic sum of the modulation 
of the main carrier by the sub-carriers 


shall not exceed 30 percent. Note: Inas- 
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much as presently approved FM modu- 
lation monitors have been designed to meet 
requirements for madulation frequencies of 
from 50 to 15,000 cycles, the use of such 
monitors for reading the modulation percen- 


tages during multiplex operation may not be 


appropriate since the subcarriers, utilized 


are above 20,000 cycles. 
The total modulation of the main carrier, 
including the subcarriers, shall meet the 


requirements of Section 3. 268. 


[ 611] 
Frequency modulation of the main carrier 
caused by the subcarrier operation shall, 
in the frequency range 50 to 15,000 cycles, 
be at least 60 db below 100 percent modula- 


tion. 


[ 636] 
[ FCC, Received May 3, 1955] 


PETITION FOR RECONSIDERATION AND MODIFICATION, 
OR WAIVER, OF RULES 


* * 


[ 658] 
WHEREFORE, the premises considered, Petitioner prays the 
Commission, in the alternative, to: 
a. Modify its rules to permit any licensee to engage 
in functional music activities on a simplex basis without 
limitation of hours, but as with all broadcast licensees, at 


the peril that the Commission may at any time after hearing 
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terminate its license if it finds (1) that it has violated any law, 
rule or regulation, or (2) that the program service rendered to 
the general public is not such as to serve the public interest, con- 
venience and necessity because it does not meet a specific local 
demand in a community having several broadcast services or for 


any other reason; or 


[ 659] 
b. Modify its rules in such manner as to provide, as to each 


licensee who desires it, an opportunity to establish through hear- 
22/ 
g —— 


in that its program service meets the statutory standard by 
serving public interest, convenience and necessity and that it is 
not violating any law, rules or regulation; with further modification 
to permit such licensees to engage in functional music activities on 
a simplex basis without limitation of hours pending Commission de- 
cision after hearing; or 
c. Grant to Petitioner a waiver of the rules which will per- 

mit it to continue its functional music activities on a simplex basis 
without limitation of hours until multiplexing equipment becomes 
available to and can be installed by Petitioner. 

Respectfully submitted, 

WWDC, INC 

/s/ Ralph L. Walker 

/s/ William S. Green 

Pierson, Ball & Dowd 


1007 Ring Building 
Washington 6, D. C. 


Its Attorneys 
Dated this 2nd day of May, 1955. 


22/ So far as Petitioner is concerned, its hearing may be limited to 


submission of written statements and decision thereon. 
* * * * * 
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APPENDIX C 
AGREEMENT 


THIS AGREEMENT made this 23rd day of February, 1951, by and 
between CAPITAL BROADCASTING COMPANY (hereinafter sometimes 
referred to as Capital) and TEMPO, INCORPORATED (hereinafter re- 
ferred to as Tempo): 

WITNESSETH: 


WHEREAS, Capital Broadcasting Company is the licensee and 
operator of FM broadcasting station WWDC-FM, which station in its 
operation in the public interest now utilizes a basic program format of 
intermittent popular and light classical music; and 

WHEREAS, Tempo is desirous of installing and maintaining equip- 
ment necessary to receive the programs broadcast by WWDC-FM as a 
background music service for commercial and public buildings; 

NOW, THEREFORE, IN consideration of the mutual covenants herein 
contained it is agreed: 

1. That Tempo shall have the right to install and maintain radio 
equipment designed to receive the musical portions of the programs broad- 
cast by WWDC-FM. 

2. Capital agrees that it shall continue to operate WWDC-FM from 
7 A.M. to1 A.M. each day except Sundays when it shall operate from 11 
A.M. to9 P.M. Subject to its responsibility as a licensee of a broadcast 
station, WWDC-FM shall furnish a musical program service upon an 
intermittent basis during the above scheduled hours of operation. 

3. Tempo shall pay Capital an amount equal to its out-of-pocket 
costs of operating WWDC-FM between the hours of 7 P.M. and 1 P.M. 
each day except Sunday when it shall pay the out-of-pocket costs of opera- 


tion 


[ 664] 
from 11 A.M. to 9 P.M. or such other hours as shall be mutually agreed 
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upon. In no event shall the sums received per annum for the out-of- 
pocket costs of operation as herein defined exceed Eighty-Six Hundred 
Dollars ($8600.00) or the salary paid during the same period to Harry 
Gale as President of Tempo, Incorporated, whichever is the greater. 

4. Nothing in this agreement shall limit Capital's exclusive right 
to program WWDC-FM in a manner which it believes to be in the public 
interest, convenience and necessity. It is agreed, however, that if as 
a result of Capital's decision the operation of WWDC-FM does not provide 
an intermittent musical program service suitable for use as background 
music, Tempo shall have the right to terminate this agreement upon 
fifteen (15) days' notice which right of termination shall be Tempo's sole 
right under this agreement. 

5. The term of this agreement shall be retroactive to July 1, 1950, 
to June 30, 1951, and shall be extended for periods of one year unless 
thirty (30) days' prior to the expiration date of the original term or any 
extension thereof written notice of termination is given either party. 

IN WITNESS WHEREOF, the parties have hereunto set their hands 
the day and year first above written. 

CAPITAL BROADCASTING COMPANY 
By /s/ Ben Strouse 
VP 
TEMPO, INCORPORATED 
By /s/ H. A. Gale 
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APPENDIX C 
February 23, 1951 


Mr. Harry A. Gale 
Tempo, Incorporated 
Union Trust Building 
Washington, D. C. 


Dear Harry: 


Reference is made to the contract between Capital Broadcasting 
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Company and Tempo, Incorporated, dated February 23, 1951. It is hereby 
agreed that the sums of money which become due and payable to Capital 
under the above-referred to agreement may be paid by Tempo upon the 
following basis: 

t. Fifty percent (50 %) of the sum due shall be paid pro rata 
with the payment of your salary as president of the corpora- 
tion. 

The remaining 50% of the sums due shall be paid pro rata 
with the loans which you have made to Tempo. Payments 
deferred under the provisions of this sub-paragraph shall 
bear the same interest as the loans made by you to Tempo, 
said interest to be payable from the date the obligations are 
incurred. 

It is specifically agreed, however, that in the event of any act of 
bankruptcy on the part of Tempo, Incorporated, all the monies due Capital 
under its contract with Tempo shall become due and payable immediately. 

If you are in accord with the foregoing statement, please accept this 
letter as indicated and return the original copy thereof to us for our files. 

Sincerely yours, 


CAPITAL BROADCASTING 
COMPANY 


By /s/ Ben Strouse 
Vice President 
ACCEPTED: 
TEMPO, INCORPORATED 
By /s/ H. A. Gale 


APPENDIX D 
September 2, 1953 


Mr. Clayton Sanders 
Advertising Manager 
Peoples Drug Stores, Inc. 
77 "P" Street, N.E. 
Washington, D. C. 
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Dear Clayton: 


This is a memo designed to incorporate the major points involved 
in the establishment of WWDC-FM broadcasting into Peoples Drug Stores. 

WWDC, Inc. will install adequate receivers and speakers in all 
Washington metropolitan area Peoples Drug stores. The receivers will 
be designed to receive the background music of WWDC-FM and all drug 
commercials carried on WWDC-FM. No commercials other than Peoples 
Drug stores commercials or drug and related products handled by Peoples 
Drug stores will be heard in the Peoples stores. 

The operating hours of WWDC-FM's music service will be 9:00 a.m. 
to midnight on Sundays and at least 8:00 a.m. to midnight on weekdays, 
including Saturdays. All expenses for such installations will be borne 
by WWDC, Inc. 

WWDC, Inc. shall sell time to acceptable advertisers at rates to 
be established by it and all moneys received from the sale of such time 
shall belong to WWDC, Inc. 

WWDC, Inc. will make every effort to complete installations by 
October first, or as quickly thereafter as possible. 

WWDC, Inc. will hold Peoples Drug stores harmless against all 
liability for libel, slander, infringement of trademarks, trade names and 
program titles and infringement of copyrights resulting from broadcasts 
of WWLC-FM, including copyrights of musical portions of the program- 
ming, except however, Peoples Drug stores and/or their advertising 
agency shall assume liability for advertising copy written or prepared by 
it. 

Peoples Drug stores will cooperate with WWDC in the selling of 
time. Peoples Drug stores will instruct the store managers to keep the 
receivers turned on at all times at adequate volume for the programs to 
be heard. It is expressly agreed that nothing in this agreement shall 
affect or limit WWDC, Inc.'s right and duty as licensee to control the 
programming of WWDC-FM and Peoples only rights are those expressly 


granted herein. 
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This agreement is to extend one year from the date of the final 
installation. If, however, due to public reaction, Peoples drug stores 
decides within that year that it wishes to dispose with the service, it 
may have the privilege of doing so, provided that WWDC is adequately 
compensated for its out of pocket expenses in making the installations. 
Such a sum to be mutually agreed upon at the time. At the end of one 
year if both parties are satisfied, this agreement can automatically con- 
tinue from year to year. However, either party may withdraw at the end 
of the first year if they notify the other party in writing thirty days in 
advance. 
Sincerely, 
/s/ Ben Strouse 
Vice President 
WWDC Inc. 
BS:jw 
ACCEPTED: 
/s/ Clayton R. Sanders 


[747] 
[May 31, 1955 FCC Office of Secretary | 


* * * * * 


STATEMENT IN SUPPORT OF PENDING 
PETITION FOR RECONSIDE RATION AND 
MODIFICATION OF RULES 


Functional Music, Inc., by its attorneys, respectfully submits to 


the Commission its Statement in support of the pending petition 1/ filed 


by WWDC, Inc., seeking reconsideration and modification of the amend- 


ments to the Commission's Rules adopted in the above-entitled proceeding. 
x * * * * * 
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2. Station WFMF now broadcasts between the hours of 8 a.m. and 
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2a.m. except on Fridays and Saturdays when its hours of operation are 
extended until 4 a.m. All of the broadcasts can be picked up by the use 
of commercial type receivers capable of being tuned to any FM station. 


Each such receiver can receive all WFMF programs in their 


[ 749 ] 
entirety without any portion of such programs being deleted. Portions of 
programs can only be deleted through manual controls or through the use 
of an electronic device which has been developed but which is not avail- 
able through ordinary commercial channels. The Functional Music re- 
ceivers are tuned only to WFMF and are designed so that any portion of the 
program material can be deleted through the transmission of supersonic 
signals. 

3. Insofar as there is concerned the operation of Station WFMF, 
Functional Music receivers fall into two categories. In one group, there 
are approximately 130 receivers installed and maintained by Storecast 
Corporation of America in National Tea Stores in the Chicago area. These 
receivers receive the entire WFMF program schedule from 9 a.m. in 
the morning until 6 p.m. at night, Mondays through Saturdays, and the 
procedure for this operation is outlined in Appendix A attached hereto. 

The station's source of income from the use of these receivers is from 
advertisers whose products are available in the National Tea Stores, 
inasmuch as these advertisers desire to reach both the patrons of the 
National Tea Stores and the home audience. 


4. In the second group, there are approximately 530 subscribers 


(approximately 620 receivers) installed and maintained on a fee basis by 


Functional Music, Inc. These receivers are located in a multiplicity of 
industrial, commercial and eleemosynary establishments within a 60- 
mile radius of Chicago. A detailed breakdown of these subscribers by 
geographic location and type is attached hereto as Appendix B. By the 
use of supersonic signals transmitted by Station WFMF, the non-musical 
portions of the programs are rendered inaudible by the procedure outlined 
in Appendix A attached. 
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8. Contrary to the Commission's ex parte determination of the 


subjective matter of its intent, Functional Music, Inc. intends, wishes 


[ 753] 
and desires that every broadcast receiver within its coverage area were 
tuned to its program service. If that were the case, it might be expected 
that sufficient advertising revenues would develop to render its Functional 
Music service completely subordinate as a source of revenue. The fact 
that superior FM broadcasting has not been accepted economically and has 
not received adequate advertising support necessitates the location of 
other and supplemental sources of economic sugport. The inability to 
balance operating costs by income from advertising revenues and the 
utilization of electronic devices to delete vocal material at special re- 
ceiving locations for a fee does not, however, in any way affect or mini- 
mize the uncontroverted and uncontestable intention of Functional Music, 
Inc. that its program service be received as widely as possible. 

9. The income of Station WFMF, as detailed in Appendix E attached, 
is in considerable part derived from the sale of spot announcements either 
to general advertisers or to those advertisers who desire to reach patrons 
of the National Tea Stores and the home audience. There is occasional 
recognition by an advertiser of the substantial audience developed by 
Station WFMF and its value as an advertising medium (Cf. Appendix H 
attached); however, although the sale of advertising is increasing, such 
revenues are and have been insufficient to defray costs of operation. 
Supplementing this revenue, whether by providing a compatible special 
service for a fee to certain subscribers through the utilization of elec- 
trical devices or by virtue of operating a cafeteria in the studio lobby, 
does not subjugate the primary intention of a licensee to provide a pro- 


gram service in the public interest. 





168 
[ 754] 

10. The Commission's erroneous reply (Cf. Commission's Report 
and Order, Par. 3) appears to be that the nature of the programming 
format and the station’s source of revenues demonstrate that a background 
music or storecast operation is predominantly directed to the special 
interests of subscribers and not primarily intended for the general public. 


Indeed, however, the Commission's position wholly ignores that the pro- 


gramming needs of the general public and background music subscribers 4/ 


may be wholly compatible and that such a special program service may be 
demonstrated to serve an important need. Irrespective of obviously 
varying circumstances from case to case, the Commission is here at- 
tempting to define in a non-adjudicatory proceeding what constitutes pro- 
gramming in the public interest. 

11. As pointed out in the pending WWDC petition for reconsidera- 
tion, the Commission has heretofore and must continue to recognize that 
there can beia demonstrated need for a specialized program service, par- 
ticularly in large metropolitan areas. The Commission can take official 
notice of the fact that, probably as the result of the introduction of tele- 
vision and multiple competitive radio services, there is an increasing 
tendency toward specialization, particularly where multiple services are 
available, whether such specialization bears the label of a foreign lan- 
guage station, good music station, educational station or news and music 
station. For example, Station WFMF is one of fourteen FM stations 
operating in Chicago and Cook County. To the best of our knowledge and 
information, of the 


4/ 


It should not be forgotten that patrons, employees, etc., of Func- 
tional Music subscribers are also members of the general public. 


['755] 
thirteen stations other than WFMF, four utilize duplicate broadcasting 


of their companion AM facilities throughout the entire broadcast periad, 
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one utilizes part duplicate and part independent programming, two are 
educational stations, one is a religious station, two are good music sta- 
tions, two are foreign language stations, and one programs primarily 
for grocery stores. Out of approximately nineteen standard broadcast 
stations operating in the Chicago area, six of these stations alone follow 
an almost identical music and news format. All of these stations ob- 
viously tailor their program formats somewhat for a specialized segment 
of the audience. Never before, however, has the Commission attempted 
to claim that a licensee, because of a specialized programming format, 
has abdicated the field of broadcasting and a primary intention to serve 
as large an audience as possible. 

12. In an adjudicatory proceeding to which Station WFMF would be 
entitled prior to any determination of its intention to serve the general 
public and the merit of its programming format, it could be shown that 
the program service of Station WFMF is in the public interest and serves 
a very important local need. This program format, consisting princi- 
pally of non-vocal orchestral selections, serves the needs and require- 
ments of a large segment of listeners, whether located in commercial or 
industrial establishments, or in a home audience, who desire a non-vocal 
musical accompaniment to their activities, whether they are at work or 
recreation, relaxing, doing household chores, reading, sewing, enter- 
taining or dining. Such musical accompaniment for the day's activities 
certainly serves a lawful purpose, it is not debasing and the need for this 


type of program service can certainly, in substantial part, be determined 


[ 756] 


upon available evidence of its popularity. There is attached hereto, as 


Appexndix G, a "Hooper Radio Audience Index" for the city zone of Chi- 
cago for the months February through April, 1955. This survey shows 
that the share of the home audience for Station WFMF for the evening 
period between 6:00 p.m. and 11:00 p.m., Sunday through Saturday, is 
4.2 percent, which rating exceeds, for this period, that of all of the other 
Chicago radio stations with the exception of four, those being the NBC 
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and CBS outlets, the long-established WGN affiliated with the Chicago 
Tribune and one independent, WIND. Station WFMF is an FM only opera- 
tion and audience-wise, according to this Hooper survey, its programming 
reception throughout the broadcast day compares very favorably or ex- 
ceeds a majority of the Chicago radio stations. This does not include the 
vast numbers of the public who receive much of the WFMF program ser- 


vice through the receivers of Functional Music subscribers. Additional 


evidence of the public acceptance of this programming is the fact that 


Station WFMF receives each week an average of more than thirty un- 
solicited letters or telephone calls complimenting its program service. 
It is submitted that the number of such accolades for programming ser- 
vice probably exceeds that received by the vast majority of other radio 
stations. 

13. In summary on this point, the Commission has determined 
that Functional Music operations in every case are without the statutory 
definition of broadcasting predicated upon the suppositious and conjec- 
tural belief that such operations are not primarily intended for reception 
by the public, which decision appears to be grounded in principal part 
upon the type of specialized programming format and the sources of 


revenues involved. Even assuming arguendo that the intent referred to in 


[757] 

Section 3(0) of the Act is susceptible of classification in the manner at- 
tempted by the Commission, this attempt to define intention and pre- 
determine what kind of program service is in the public interest in a 
general rule-making proceeding completely exceeds the Commission's 
statutory authority. Storer Broadcasting Company v. United States, 
___ App. D.C. ss, AL RR. 2053. 

The Thirty-Six Hour Requirement Should be 

Temporarily Eliminated or Waived 

14. Assuming arguendo that the Commission, upon its reconsidera- 

tion in this proceeding, persists in its categorization of Functional Music 
operations as non-broadcast, it should eliminate or waive the minimum 
hours requirement of Section 3.261 for those FM stations presently en- 
gaged in Functional Music. As detailed in Appendices A through D, 





aes 
gaged in Functional Music. As detailed in Appendices A through D, 
inclusive, the list of subscribers of Functional Music, Inc. in the Chi- 
cago area contains many varied types of commercial, industrial, office, 
eleemosynary and other establishments. The hours when these estab- 
lishments desire background music service vary equally as widely. Also, 
as indicated in Appendices C and D, approximately one-third of the 
Functional Music subscribers in the Chicago area desire the WFMF pro- 
grams on an alternating quarter-hour basis from 8:00 a.m. to 5:00 p.m. 
on weekdays. For the licensees now engaged in Functional Music opera- 
tions, the effectuation of the 36 hour requirement prior to conversion to 
a multiplexed operation involves not only additional operating costs for 
supplementary programming, but also threatens a substantial disruption 
of their current revenues. Rival music services employing telephone 


lines exclusively are already soliciting Functional Music subscribers 
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upon the basis that the Commission's Report and Order strikes a crippling 
blow at Functional Music operations. Those FM stations engaged in 
Functional Music and other specialized services represent a pioneer 
group of largely FM only stations who have made every possible effort 

to promote FM broadcasting and who, for the most part, still have noth- 
ing but deficits to show for their operation irrespective of supplementing 
their regular income from specialized services -- nevertheless, the Com- 
mission, in addition to now proposing to require a substantial additional 
investment for conversion to a multiplexed operation, proposes interim 
requirements involving a further and substantial, although unnecessary, 
financial burden. 


Present Availability of Technically 
Feasible Multiplexing Equipment 
15. Functional Music, Inc., as heretofore stated, takes the po- 
sition that Functional Music operations, as currently conducted, are 


consistent with all statutory provisions, including the definition of 
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broadcasting contained in Section 3(0) of the Act. It also respectfully 
contends that the program service of Station WFMF is meritorious and 
that it performs an important public service. Eventual conversion to a 
multiplexed operation in accordance with the Commission's recent Re- 
port and Order would have the most regretable effect of depriving the 
radio listeners in Chicago of a highly desirable program service. 
Nevertheless, in spite of these very considerable reservations, Func- 
tional Music, Inc. has not opposed the Commission's proposed multi- 
plexing requirement, provided that technically acceptable equipment is 
available. Both before and after the release of the Commission's recent 
Report and Order in Docket No. 10832, representatives of 
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Functional Music, Inc. participated in an intensive program to determine 
the technical and economic feasibility of the multiplexing equipment 
currently available. These investigations have included actual experi- 
mentation with multiplexing at Station WFMF, inquiries of and discus- 
sions with various prospective equipment developers and suppliers, at- 
tendance at multiplex demonstrations and conferences with representatives 
of other FM stations interested in Functional Music. The result of these 
investigations is that considerable doubt remains as to whether or not the 
currently available equipment can satisfactorily perform in accordance 
with some of the principal, but general, claims of the major developers 
of multiplex equipment. 

16. As shown in Appendix B attached, a considerable number of the 
Functional Music subscribers in Chicago are located in outlying areas up 
to a radius of approximately 60 miles. In order to be reasonably ac- 
ceptable, therefore, operation on a multiplex sub-carrier channel must 
provide quality reception to substantially distant points equally as well 
as operation on the main carrier. Further, as indicated in Appendices 
A, C and D, the background music services provided by Functional Music, 
Inc. fall into four separate classifications: (1) storecasting, (2) office 
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channel (intermittent services for offices, etc.), (3) factory channel 
(intermittent service to industrial establishments), and (4) continuous 
channel (subscribers who desire continuous rather than intermittent 
background music). The accommodation of these various channels for 
a simplex operation is accomplished by the employment of various 
supersonic pulses in accordance with procedure outlined in Appendix A 


attached. In the event of conversion to a 
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multiplexed operation, equipment must be available which provides 
either four multiplex sub-carrier channels or it must be capable of 
pulsing on the multiplex channel -- otherwise, the income available to 
Station WFMF would be approximately halved at the same time that an 
additional investment of approximately $120, 000.00 was required for 


5/ 


multiplex conversion. —’ To date, the only assurance forthcoming from 
any of the multiplex development organizations is for one sub-carrier 
channel. Although various multiplex development organizations have 
claimed that pulsing can be accomplished on a multiplex sub-carrier 
channel, to date, however, there has been no satisfactory demonstration 
that this claim has been performed, including the recent multiplex demon- 
strations at the NARTB Convention in Washington in May, 1955. 

17. It is understood that Multiplex Services Corporation, affiliated 
with Multiplex Development Corporation, has filed with the Commission, 
as a part of its filings in this docket, a booklet entitled ''The Facts of 


FM Multicasting"’. This booklet includes the following claims: 


* * * * * 


5/ As shown in Appendix D attached, the receipts from Functional 
Music subscribers is divided between office, factory and continuous 
channel subscribers and, in addition, $2,000.00 is received each month 
from the storecasting operation. Without the capability of employing 
the pulse on a single multiplex channel or the alternative of multiple 
multiplex sub-carrier channels, only one of these services could be 
continued, with the accompanying loss of the income from the others. 
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mK x = x * * 
WHEREFORE, THE PREMISES CONSIDERED, the Commission is 
respectfully petitioned (1) to reconsider and modify its Report and Order 
of March 16, 1955, (2) to grant the relief requested in the pending pe- 
tition filed on behalf of WWDC, Inc. and (3) to grant, if made necessary 


as a result of the failure to grant the other relief requested, Functional 


Music, Inc. a waiver of the Rules 
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which will permit it to continue its Functional Music operation on a simplex 
basis without limitation of hours until technically acceptable multiplexing 
equipment becomes available and can be installed. 

Respectfully submitted, 

FUNCTIONAL MUSIC, INC. 

By /s/ Wm. P. Sims, Jr. 

Its Attorney 


Paul A. O'Bryan 

William P. Sims, Jr. 
Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C. 


Attorneys for Functional Music, Inc. 


May 31, 1955 
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GEOGRAPHIC LOCATION OF RECEIVERS 
| APPENDIX B 
Chicago 374 
Suburban 80 
Outlying 84 
TOTAL 
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Definition: 
Chicago: 
Suburban: 


Outlying: 


Within the city limits. 


Outside the city limits and up 
to 25 mile radius. 


Beyonq a 25 mile radius and up to 
a 60 mile radius. 


TYPES OF SUBSCRIBERS 


Factory 


Offide 
Home 


Hospital 
Restaurant & Lounge 


Clubs 


Hotels 


Office 


Buildings 


Educational 


Retail 


Stores 


Shopping Centers 


Banks 
Parks 


Nursing Home 


LEGEND: 


TOTAL 


Factory Music 

Office Music 

Latin Factory Music 
Latin Office Music 
Dinner Factory Music 
Dinner Office Music 
Late Night Music 


APPENDIX C 
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RADIO STATION WFMF =< STATEMENT OF OPERATIONS FOR THE FIVE YEARS ENDED 
SEPTEMBER 30, 1954 AND THS SEVEN MONTHS ENDED APRIL 30, 1955 


YEAR ENDED SEPTEMBER 30 


1950 


INCOMB2 
Spot Annoucements $ 257.16 
Storecasting fees - 
From Functional Music, Ince 
Total Income 


EXPENSES : 


Production $11,546.72 $13,127.84 $13, 239.82 
Technical 275729297 255135.89 27,052.59 


Selling and promotimal 1,016.95 


General and administrative ,, 387.20 21,882.83 17,726.56 


Depreciation 11,296.31 5,160.09 
Total Expenses $55,597 7-15 $65,506. 


NET PROFIT OR (LOSS) 


(1) During this period, Functional Music, Inc. has 
been licensee of Radio Station WFMF, and 
net income for the period for Functimal 
Music, Ince from all sources is showm 
in Appendix F,. 
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15,487-73 
4, 818.95 
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APPENDIX H 


Bargain shopping service Inc. 


81 west van buren 
* * * Chicago, 5 Illinois 


November 10, 1954 


Radio Station W. F. M. F. 
Room 319 

1313 West Randolph Street 
Chicago 7, Illinois 


Gentlemen: 

I thought you might be interested in the results we obtained from 
the spot announcements we placed on your station. 

These sixty-three (63) one-minute announcements, scheduled in 
our behalf during the evenings and daytime Sunday, brought 484 phone 
calls to our private number. You understand that these figures are 
conclusive because this number has never been listed elsewhere. 

The results were most gratifying, and I am indicating the compari- 
son of the cost per call on W. F.M.F. with major schedules placed on 
other Chicago radio stations: 

STATION AMOUNT SPENT CALLS RECEIVED COST PER CALL 
A $1458. 00 900 $1. 62 
B 2580. 00 2966 con 
C 240. 00 290 . 83 
D 90. 00 120 15 
E 135. 00 199 . 68 
WFMF 158. 00 484 .33 

Naturally, we were very pleased with the results and hope you con- 
tinue to draw the audience response which you have shown. 
Very truly yours, 

BARGAIN SHOPPING SERVICE INC. 
/s/ R.W. Ward 


Robert W. Ward, General Manager 
RWW/law 
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FCC 55-640 19733 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Hyde not participating; 
Commissioner Doerfer dissenting and voting to 
grant the petition. 


1. The Commission has before it for consideration the petition 
filed May 3, 1955, by WWDC, Inc., licensee of Station WWDC-FM, 
Washington, D.C., requesting reconsideration and modification or waiver 
of the Commission's rules relating to functional music operation of FM 
broadcast stations; an Opposition to the WWDC petition filed on May 13, 
1955, by the Good Music Station, Inc., licensee of WGMS-FM, Washing- 
ton, D.C.; Joint Comments filed on May 16, 1955 by Multiplex Develop- 
ment Corporation and Multiplex Services Corporation; and Reply to 
Opposition filed by WWDC, Inc. on May 23, 1955. 

2. On March 22, 1955, the Commission issued its Report and 
Order (FCC 55-340) in this proceeding amending its rules relating to 
the functional music operations of FM broadcast stations. On April 29, 
1955, the Commission extended the effective date of the new rules to 
June 1, 1955. WWDC, Inc., by the instant petition requests that the 
Commission modify or waive these rules. 

3. Following extensive rule making proceedings in which the 
comments of all interested parties were carefully considered, the Com- 
mission issued its Report and Order in this proceeding concluding that 
functional music operations conducted by FM broadcast stations did not 
constitute broadcasting within the meaning of the Communications Act. 
Nevertheless, the Commission adopted amendments to the rules which 


would permit FM broadcast stations to engage in functional music opera- 


tions as an adjunct to their regular FM broadcast operations. 


[ 776 | 
4, In the instant petition WWDC contends that functional music 


operations are broadcasting; that such operations do not violate any 
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provisions of the Communications Act or the Commission's Rules or 
Regulations; and that enforcement of the rules at this time will retard 
the development of FM broadcasting. WWDC argues that the touchstone 
of the definition of broadcasting contained in the Communications Act and 
in earlier enactments dealing with radio is the "intent of the sender 
rather than the number of people receiving the matter broadcast or the 
methods of reception"; that "the intention of the sender must be deter- 
mined from the inherent nature of the transmission and the circumstances 
surrounding its dissemination"; and WWDC submits that it intends its 
transmissions to be received by the public. It contends that only a small 
percentage of its revenue is derived from functional music operation and 
points to the results of listener surveys which it alleges indicate that its 
programming meets the needs, demands and requirements of a substan- 
tial segment of the public. WWDC states that WWDC-FM has suffered 
continuing operating losses since its inception, is now being operated at 
a loss and that its losses will be further increased if the rules are made 
effective at this time. It maintains that in order to comply with the rules, 
it must either multiplex its FM programs or delete 27 hours per week of 
its functional music activities; that multiplexing is impossible at this 
time because of the unavailability of equipment; and that the reduction in 
income which will necessarily result from a reduction in its functional 
music operations may necessitate termination of the services of WWDC- 
FM or the mere duplication of its AM programs. 

Do. In its opposition to the WWDC petition, WGMS oppose any 
modification of the Rules which would permit functional music operations 
on any basis except that presently authorized and objects to any waiver 
on behalf of WWDC or any other station. WGMS contends that the Com- 
mission has twice decided that functional music operations are not broad- 
casting and that the WWDC petition has alleged nothing new in support of 
its contentions to the contrary. WGMS further submits that enforcement 
of the rules will not retard the development of FM or the development cf 


functional music as such. 
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6. In their joint comments, Multiplex Development Corporation 
and Multiplex Services Corporation state that firm prices and delivery 
dates for multiplexing equipment are now available. They emphasize the 
- importance of reasonable finality of the rules with respect to multiplex- 
| ing. 

7. Because it challenges the basic concept upon which the Com- 
mission's Rules concerning the functional music operations of FM sta- 
tions is founded, we shall first consider WWDC's contentions that func- 
| tional music operations are broadcasting within the meaning of Section 
- 3(0) of the Communications Act. This is not a novel question: It has 
- been considered by the Commission on two previous occasions--once in 
connection with the issuance of the Notice of Proposed Rule Making in 
_ this proceeding and again in the Report and Order of March 16, 1955, 
which we are here asked to reconsider. In the Notice of Proposed Rule 
Making we expressed our view, based on the data then available to us, 


that functional music, while capable 


[777 | 

of being received by the general public, was not so intended and that 
these operations are essentially geared and directed to reception by the 
commercial institutions, stores, transit audiences, or other subscribers 
involved. We therefore concluded that functional music operations are 
predominantly non-broadcast in nature. However, in order that our ulti- 
mate determination might be based on complete and accurate informa- 
tion concerning the nature of functional music operations, we specifically 
invited comments concerning this question from all FM broadcasters 
and other interested parties. Extensive comments were filed. After 
careful consideration of the comments, including those submitted by 
WWDC, Inc., we again concluded that functional music operations are 
not broadcasting as defined by the Act. 

8. The substance of the arguments advanced by WWDC in support 


of its position that functional music operations are broadcasting within 
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the meaning of Section 3(0) of the Act are the same as those previously 
advanced by the petitioner, and others, in this proceeding. The only addi- 
tional facts submitted by WWDC relate to its 1954-1955 revenues and 

the results of a listener survey conducted in April of this year. Since 

no arguments have been presented which have not already been con- 
sidered and disposed of and since no additional facts have been adduced 
which makes those arguments any more persuasive, we adhere to and 
reaffirm our conclusion that functional music operations of FM broad- 
casters do not fall within the statutory definition of broadcasting. 

9. In view of this conclusion, we find it unnecessary to consider 
WWDC's contention that functional music operations do not violate any 
provisions of the Communications Act or any Rules or Regulations of 
the Commission. The Rules and Regulations concerning FM broadcast- 
ing stations, as amended by our Report and Order of March 16, 1955, 
permit FM stations to engage in functional music operations. Whether 
these operations were of questionable legality prior to our recent action 
amending the Rules is academic. 

10. We have concluded that functional music operations are non- 
broadcast in nature. This conclusion dictates that we also reject 
WWDC's contention that the enforcement of the functional music rules at 
this time would retard the development of FM broadcasting. This con- 
clusion also requires that we deny the request of WWDC for modification, 
or waiver of the rules to permit unrestricted functional music opera- 
tions on a simplex basis. Although we have concluded that functional 
music operations are non-broadcast in nature, we are permitting FM 
stations to conduct such operations as an adjunct to their regular FM 
broadcast activities. Anything more than this could be accomplished 
only by a reallocation of the FM band which we are not here proposing. 
The only alternative to this action, as we noted in our Report and Order; 


would be a complete cessation of functional music operations. 
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11. WWDC reauests that the rules would be modified to permit 
FM broadcast stations engaging in functional music operations to request 
a hearing on the question of whether its programming serves the public 
interest. The Commission's functional music rules were adopted after 
an extensive rule making proceeding in which all interested parties, 
including the petitioner; had ample opportunity to present their views 
to the Commission. Voluminous comments were filed. To permit any 
licensee at this stage to request a hearing with respect to its individual 
operation would merely nullify the results of this extensive proceeding. 

12. We have concluded in light of the above that the request of 
WWDC, Inc. for modification or waiver of the functional music rules 
should be rejected. The rules are now scheduled to become effective 
June 1, 1955. In light of our further action in this matter at this time, 
we believe the public interest would be served by extending the effective 
date of the new rules adopted in this proceeding to July 1, 1955. 

13. In view of the foregoing, IT IS ORDERED, That the petition 
of WWDC, Inc. for reconsideration and modification or waiver IS DENIED. 
IT IS FURTHER ORDERED, That the effective date of the amendments 
to the Commission's Rules and Regulations issued pursuant to its Report 
and Order in this proceeding on March 22, 1955, IS EXTENDED to 
July 1, 1955. 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


(SEA L) 
Adopted: June 1, 1955 
Released: June 3, 1955 


NOTE: Rules actions herein will be included in Amendments 2-39 and 
3-47. 
[Stamped: Signed by above Mailed by June 3, 1955 Mail & Files] 
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FCC 55-752 20696 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Hennock not participating; Com- 
missioner Doerfer dissenting. 


1. The Commission has before it for consideration the following 
pleadings filed in the above-entitled proceeding: Statement and Request 
for Waiver of the Commission's rules relating to functional music opera- 
tions by FM broadcast stations, filed on May 26, 1955, by Silver City 
Crystal Company, Inc. (VMMW-FM), Meriden, Connecticut; Statement 
filed on May 31, 1955, by Functional Music, Inc. (WFMF), Chicago, 
Illinois, supporting the Petition of WWDC, Inc., for Reconsideration and 
Modification of the Commission's Report and Order in this proceeding + 
Petition for Reconsideration and Modification filed on May 31, 1955, by 
Wm. Penn Broadcasting Company, Inc. (WPEN-FM), Philadelphia, 
Pennsylvania; and Petition for Reconsideration filed on May 31, 1955, by 
North Shore Broadcasting Company, Inc. (WEAW-FM), Evanston, Illinois. 

2. On March 22, 1955, the Commission issued its Report and 
Order in this proceeding promulgating new rules relating to functional 
music operations of FM broadcast stations. On May 2, 1955, WWDC, 

Inc. filed a Petition for Reconsideration and Modification of the new rules. 
On June 1, 1955, the Commission denied the WWDC petition and extended 


1/ Pursuant to the request filed by Functional Music, Inc., on June 3, 
1955, we are considering its Statement in Support of the WWDC Petition 
as a separate and independent petition for reconsideration and modifica- 
tion of our Report and Order in this proceeding. 
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the effective date of the rules to July 1, 1955. The petitioners listed 
above are all FM broadcast stations engaging in functional music opera- 
tions and also request reconsideration or waiver of the new rules. 
3. Silver City Crystal Company, Inc., is the licensee of Station 
WMMW-FM, Meriden, Connecticut, and has been presenting a 
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background music and storecasting service for several years. Silver 


City submits that the revenues derived from its functional music opera- 


tions have enabled it to provide a diversified program service for its 
listeners and that if such revenue is not available to it, the public will 
lose a valuable service. Silver City contends that multiplex equipment 
is not presently available and that compliance with the 36-hour require- 
ment of regular FM broadcasting would result ina drastic curtailment 
of service, with a consequent serious loss of revenue. Silver City re- 
quests the Commission to waive the new rules until such time as multi- 
plexing equipment becomes available. 

4, Functional Music, Inc., is the licensee of Station WFMF in 
Chicago, Illinois. Petitioner argues that functional music operations 
are broadcasting within the meaning of the Communications Act and that 
such operations comply with all statutory requirements. It is submitted 

‘that the multiplex equipment currently available has not proved technically 

‘feasible and that the 36-hour requirement of regular FM broadcasting 
specified by the new rules for simplex operations should be eliminated. 
Functional Music, Inc., submits that Station WF MF intends and desires 

the widest possible coverage for its programs; and that the use of elec- 
tronic devices to delete vocal matter from specialized receivers in no 

way controverts this intention; that the income of Station WFMF is 
derived, in considerable part, from advertisers; and that the program 
service provided by its station serves a very important local need. 
Petitioner states that because of the varied types of establishments in- 

- eluded among its subscribers, effectuation of the 36-hour requirement 
prior to conversion to multiplex operation would involve additional op- 
erating costs for specialized programs and would threaten a disruption 
of its revenue; and that there is considerable doubt whether multiplex 
equipment currently available is capable of satisfactory performance. 
Petitioner requests that the Commission reconsider its Report and 
Order; or, alternatively, that the rules be waived to permit Station 
WFMF to continue to present its functional music programs on a simplex 
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basis without limitation as to the number of hours until multiplex equip- 
ment becomes available. 

0. Wm. Penn Broadcasting Company, Inc., is the licensee of 
Station WPEN-FM in Philadelphia, Pennsylvania. WPEN asserts that 
multiplex equipment is not now available; that to require it to disrupt 


its present service by interrupting its musical programs during 
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36 hours a week is unreasonable and might cause a discontinuance of 
its present background music broadcasts. WPEN states that a substan- 
tial portion of its income is received from advertisers; that there is a 
specific local demand within its service area for the unique instrumental 
service offered by its station; that compliance with the 36-hour minimum 
requirement would mean a loss of approximately one-half of its back- 
ground music accounts, with a resulting loss of revenue; and that the 
36-hour requirement would place WPEN at a serious disadvantage with 
respect to competition from wire lines. WPEN asserts that the general 
public in the Philadelphia area can choose from among many stations 
for a wealth and variety of programs, and argues that there does not ap- 
pear to be any necessity for haste in putting the Commission's policy with 
respect to functional music operations into effect. WPEN requests that 
the Commission dispense with the 36-hour requirement of regular FM 
operation during the first year after the effective date of the new rules 
and merely require that background music operations conform to the 
multiplex requirement within one year after the effective date of the new 
rules, at which time it is expected that satisfactory equipment for multi- 
plexing would be generally available. 

6. North Shore Broadcasting Company, Inc., is the licensee of 
Stations WEAW and WEAW-FM in Evanston, Illinois. North Shore as- 
serts that it broadcasts a general, diversified program service consist 
ing of entertainment, religion, news, sports, and talks, with extensive 


time devoted to local community organizations. Petitioner explains 
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that from 9:00 A. M. to 6:00 P.M., Monday through Saturday, its pro- 
grams are received in approximately 500 grocery stores on receivers 
owned by the grocery chains or the individual stores; and that the same 
programs are received in the stores as on home receivers, except that 
certain commercial announcements advertising products not carried 

in particular stores are deleted by means of a supersonic tone. North 
Shore states that there are no subscribers to its service since the stores 
do not pay a fee for the privilege of receiving the programs of WEAW- 
FM. North Shore argues that the Notice of Proposed Rule Making issued 
in this proceeding did not propose to require licensees to engage in mul- 
tiplex operations for the presentation of specialized services, but rather 
that FM broadcast stations "would be permitted to engage in specialized 
non-broadcast activities on a multiplex basis during all regularly author- 
ized broadcast hours. 't North Shore states that it would be unable to 
convert economically to multiplex operation and to continue to present 
its service; and that enforcement of the new rules would require it to 
discontinue service to one of the grocery chains which it now serves, 
thus resulting in a substantial loss of revenue without in any way affecting 
the program service presented. North Shore requests that the Commis- 
sion reconsider its new rules and determine that its operation may be 


continued on a simplex basis. 
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7. We have carefully reviewed the arguments and contentions ad- 
vanced in the instant petitions for reconsideration and for waiver of the 
new functional music Rules. We find that, in large part, the contentions 
and arguments now submitted are substantially the same as those pre- 
viously considered and disposed of in our Report and Order promulgating 
the Rules, and in our Memorandum Opinion and Order of June 1, 1955, 
denying the Petition for Reconsideration of WWDC, Inc. We have, how- 
ever, re-examined and reconsidered our prior actions in the light of 


the arguments and contentions now urged. Nevertheless, we are not 
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persuaded that our prior decision in this matter is incorrect. 

8. The Commission issued its Report and Order in this proceed- 
ing last March promulgating new rules governing the functional music 
operations of FM broadcast stations. These rules were adopted follow- 
ing careful consideration of the extensive and detailed comments sub- 
mitted by many parties in the proceeding. We concluded that functional 
music is predominantly non-broadcast in nature. Nevertheless, we 
were of the view that the public interest would be served in permitting 
FM broadcast stations to engage in some functional music activities as 
"an adjunct to the FM broadcast operation" so that the broadcast station 
might draw financial sustenance from them. We therefore adopted rules 
authorizing FM broadcast stations to conduct functional music programs 
in accordance with certain specified provisions. In permitting this type 
of operation, we emphasized that functional music must be conducted 
only as an adjunct to the regular broadcast service, a subsidiary opera- 
tion in order to assist the main undertaking - the broadcast service to 
the public. Thus, we provided that during the first year after the effec- 
tive date of the new rules, FM broadcast stations may engage in func- 
tional music activities on a multiplex basis at any time, and may engage 
in such operations on a simplex basis with at least 36 hours per week 
devoted to regular FM broadcasting. After the first year, the rules 
provide that all functional music operations must be multiplexed. 

9. The instant petitioners again contend that functional music 
is broadcasting. However, we made clear in our Report and Order and 
in the Memorandum Opinion and Order of June 1, 1955, why we believe 
that functional music operations are not broadcasting within the meaning 
of the Communications Act. We need not repeat our reasons here. 

We also detailed our reasons for determining that at least 36 hours a 
week of regular FM broadcast programs must be conducted by stations 
engaging in functional music operations. We emphasized in our decisicn 
adopting the new functional music rules that the result reached did not 


rest upon the technical and economic feasibility of multiplexing. We 
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stated our view that authorizations for functional music must be limited 
along the lines of the new rules since no conversion or reallocation of 
- the FM broadcast band was contemplated; and we made clear that even 
though the multiplex techniques were not fully developed and had to be 
_ totally discounted, we would still adhere to the new rules. The only 
- alternative, we noted, would be a complete cessation of functional music 
operations. In the light of these considerations, we see no merit to the 
contentions and arguments now advanced by the subject petitioners 
urging that we waive the 36-hour requirement. In our view, the 36 


hours represent a minimum of regular FM broadcast service that should 


be afforded to the public 
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_ by FM broadcast stations. In reaching this determination, we are not 
unmindful of the representations advanced by the petitioners with re- 
spect to the financial loss that may result from adherence to the 36-hour 
requirement. Nevertheless, we believe that the public interest con- 
siderations in ensuring that the FM broadcast frequencies are utilized 
primarily to afford a broadcast service are paramount. The 36-hour 
requirement, in our view, represents a reasonable minimum to be ad- 
hered to by the FM broadcast stations. 

10. North Shore attempts to distinguish its storecasting operation 
from the general functional music activities covered by the new rules. 
It asserts that its revenue is received entirely from advertisers whose 
products are publicized over the air rather than from subscribers. But 
North Shore concedes that the grocery chains have agreed that in the 
event revenue from advertisers does not reach an agreed figure the dif- 
ference would be underwritten by the stores. Petitioner urges that its 
advertising is not restricted to products sold in the stores, but that local 
and national advertising is carried as well and is heard on all receivers, 
both at home and in the stores. The only material deleted is announce- 


ments for grocery products not carried by the particular chain. Public 
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service and station identification announcements are carried by the sta- 
tion and are not beeped out. Upon the basis of the showing made in the 
North Shore petition, we do not believe that North Shore's storecasting 
operation can be distinguished from the regular functional music activi- 
ties contemplated by our new rules. We believe that North Shore's 
operations, in the main part, still constitute a point-to-point service, 
with its programs directed primarily at specific locations. The fact 
that these programs are also intended to be received by general home 
listeners does not alter our conclusion that North Shore's activities come 
within the purview of our new functional music rules. 

11. IT IS ORDERED, That the Request for Waiver of rules filed 
May 26, 1955, by Silver City Crystal Company, Inc.; the Petition for 
Reconsideration filed on May 31, 1955, by Functional Music, Inc.; the 
Petition for Reconsideration and Modification filed on May 31, 1955, 
by Wm. Penn Broadcasting Company, Inc., and the Petition for Recon- 
sideration filed on May 31, 1955, by North Shore Broadcasting Company, 
Inc., ARE DENIED. 
(SEA L) FEDERAL COMMUNICATIONS COMMISSION 


; /s/ Mary Jane Morris 
[JB Secretary 
BFW] 

Adopted: June 29, 1955 


Released: July 1, 1955 
[Stamped: Signed for Above, Mailed by July 1, 1955, Mail & Files] 
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[Received Jul * * 1955, FCC] Law Offices 
: DOW, LOHNES and ALBERTSON 
Munsey Building 
Washington 4, D.C. * * * 


July 14, 1955 
Federal Communications Commission 

Washington 25, D. C. 

. Gentlemen: 

Transmitted herewith, in triplicate, and filed on behalf of Func- 
tional Music, Inc., licensee of FM Broadcast Station WFMF, Chicago, 
Illinois, is an application, on FCC Form 318, for a Subsidiary Com- 
munications Authorization. 

Station WFMF presently engages in specialized FM services fall- 
ing within the purview of Sections 3, 293-3. 295 of the Commission's Rules 
and Regulations. This application is filed within the time prescribed 
by Section 3. 296. 

Kindly communicate with this office in the event that any addi- 
tional information should be desired in connection with the processing 
of this application. 

Very truly yours, 
/s/Wm. P. Sims, Jr. 
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FGC-Foem 318 Form Approved 


April 1955 Budget Bureau No. $2153 INSTRUCTIONS 


A. This form is to be used only by licensees or permittees of 
UNITED STATES OF AMERICA FEM Broadcast Stations. 


FEDERAL COMMUNICATIONS COMMISSION B. Prepore this form in triplicate, swear to one copy, and 
forward all copies to the Federal Communications Com- 
mission, Woshington 25, D. C. 

REQUEST FOR SUBSIDIARY C. The request for renewal or transfer must be filed with the 


COMMUNICATIONS AUTHORIZATION FM broadcast renewal or transfer application. 


1. Name of licensee or permittee 4. Request is hereby made for authority checked in the boxes beloe: 


Ga) Establish a SCA service 
(() Modification of SCA 
(_) Renewal of SCA 


(CC) Transfer of SCA 


$. SCA operation will be conducted on the basis checked in the 
bozes below: 


3Simplex (7) Multiplex G2) Both simplex and \uleples 


& (a) Specify the sub-channel operating paramecers to be used with 
respect to multiplex. 


————————— 
: (b) Specify the decails with respect to any supersonic signals 
Scaction location employed to activate receivers. 
{ Bele sur, ‘ 
ce: a © Pe 


J - 
City eveces ot Seatac cduapieds ase 


ee Soha TS 


Hage aamew 


8& APPLICANT CERTIFIES THAT SCA OPERATION WILL BE IN ACCORDANCE WITH THE COMMISSION'S RULES AND STANOAROS. 


f nf ay: Nios 5., 3 a a . 
Daved hid dey ta LY sage She S Sie at 


Le * eis Vis @ 


Licensee oc Permittee (Nag must agree with Item 1) 
Subecribed and swore to before me 


rg Ave of. = se nL 


. 19 —- Ba ee 
(Designate by checkmark below approprute classification) 


(SEAL Notary ladividual Applicam 
) . 
(Notary Public's seal mast be affixed where law of J) member of Applicant Parsership 
to weaadbpammission Expires Jan, 26, Cottier of applicant Corpretion a Atsoriaton 
. pires Jan, 26, 1959 oO Official of Governmental Eatity Compecent under the laws of 
Ry Comanissloe expleee ...-..--.---ssscscrrrerssussessessnesennnsonsensesessveees srtseres® es jurisdiction to Sign foc the Applicant 


——— = 


G. > WASHINGTON, DO. C. 


BEST COPY AVAILABLE | 
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Amendment to Application for SCA, W.F.M. F. 
Filed by Functional Music, Inc. 211 West Wacker Drive 


Chicago 6, Illinois * * * 
October 7, 1955 


Federal Communications Commission 
Washington 25, D. C. 


Re: Reference No. 8840, 
File No. BSCA-18 


Gentlemen: 

Reference is made to the above-numbered application of Func- 
tional Music, Inc. for a Subsidiary Communications Authorization for 
FM Broadcast Station WFMF, Chicago, Illinois, and the Commission's 
letter of September 12, 1955 (Reference No. 8840). Said application 
is hereby amended to include the following supplemental information: 

1. Nature and purpose of communication service. Paragraph 7 
is amended to report that Station WF MF engages in Functional Music 
activities which, according to the classifications mentioned in the second 
paragraph of the Commission's letter, fall into the categories (1) Back- 
ground Music and (2) Storecasting. Its purpose is also to provide attrac- 
tive programming to approximately 495, 000 potential home listeners in 
the 60-mile radius of Chicago. In addition, Station WFMF, when not 
operating under the proposed SCA, provides a balanced program ser- 
vice (see Exhibit 3, application of Functional Music, Inc. for renewal 
of license for Station WFMF, filed August 22, 1955). 

2. A description of the program format including the type of 
music and the amount and nature of spoken material. The program 
format for the standard broadcast operation of Station WFMF is fully 
described in Exhibit 3 of the WFMF renewal of license application filed 
on August 22, 1955, and includes a balanced fare of religious, educa- 
tional, discussion, news and entertainment programs. As to the opera- 
tion conducted under the proposed Subsidiary Communications Authori- 


zation, a fifteen-minute segment generally includes five or six 
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(depending upon length) popular and/or semi-classical non-vocal or- 
chestral selections interspersed with a maximum of three twenty-second 
commercials and/or public service announcements or a maximum of 
two one-minute commercial announcements plus one public service 


announcement. 


3. Information as to the type of establishments subscribing to the 


service and the conditions under which the service is to be utilized. A 
detailed breakdown of the Functional Music subscribers by geographic 
location and type is attached hereto as Exhibit 1. The 


[ 801] 
nature of the information requested concerning "the conditions under 
which the service is to be utilized" is nowhere explained or clarified 
in the Commission's letter; accordingly, reply is made extremely diffi- 
cult. However, the WFMF program service is available to and is one 
of the most popular program services to the home radio audience in 
Chicago. Further, as indicated in the attached Exhibit 1, functional 
music receivers fall into two categories. In one group, there are 140 
receivers installed and maintained by Storecast Corporation of America 
and National Tea Stores in the Chicago area. These receivers receive 
the entire WFMF program schedule from 9:00 a.m. in the morning 
until 6:00 p.m. at night, Monday through Saturday. In addition, in the 
second group, there are 538 subscribers (approximately 620 receivers) 
installed and maintained on a fee basis by Functional Music, Inc. These 
receivers are located in a multiplicity of industrial, commercial and 
eleemosynary establishments within a 60-mile radius of Chicago. The 
functional music receivers are tuned only to WFMF and are designed so 
that any portion of the program material can be deleted through the 
transmission of supersonic signals. The hours when these establish- 
ments desire and receive background music service vary widely. Ap- 
proximately one-third of the functional music subscribers desire the 


WFMF programs on an alternating quarter-hour basis, others desire 
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to receive the musical portions of the program continuously. 
: 4. A clear indication as to what if any portion of the material 
transmitted by the station is to be common to the regular broadcast 
and the subsidiary service. Station WFMF signs on at six o'clock in 
the morning seven days a week and signs off Sundays through Thursdays 
at 2:00 a.m. and on Fridays and Saturdays at 4:00 a.m. The entire 


program service is available to standard FM receivers. The storecast 


receivers receive the WFMF program schedule from 9:00 a.m. in the 


- morning until 6:00 p.m. at night, Mondays through Saturdays. This 
period includes fifteen hours of the thirty-six hours of regular broad- 
casting. As to the background music receivers installed and maintained 
by Functional Music, Inc., the service which is available to these sub- 
- seribers commences at 8:00 a.m. on weekdays and 12 noon on Sunday. 
That portion of the regular broadcast occurring between the hours of 
6:00 a. m. and 8:00 a. m. weekdays and 6:00 a.m. to 12 noon on Sundays 
is not common to the functional music subsidiary service. Attached 

- hereto as Exhibit 2 is a breakdown showing those periods devoted to 
regular broadcast only and those including time periods common to the 
regular broadcast and the subsidiary functional music and storecasting 
services. 

5. If multiplex operation is proposed, it will be necessary to 
amend paragraph 6 to show complete details, including circuit diagrams, 
of any changes which will be made in the existing transmitter. The 
pending WFMF application to establish a SCA service indicated that said 
operation 
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would be conducted on both a simplex and multiplex basis. The pur- 
pose of requesting authority for a multiplex operation was to permit 
some experimental utilization of multiplexing equipment when and Hit 
became available. However, inasmuch as Functional Music, Inc. has 


been unable to obtain the requested technical information from any of 
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the multiplex development companies, paragraph 5 of pending applica- 
tion BSCA-18 is amended to specify simplex operation only. When and 
if technically feasible multiplex equipment is available, Functional 
Music, Inc. expects to request the modification of the requested SCA. 

6. If you are requesting authorization to operate on a simplex 
basis, please amend your reply to paragraph 6 to specify the hours each 
day which will be devoted to regular programming without the use of 
supersonic signals. The WFMF program schedule for the regular 
broadcast period is included as Exhibit No. 3 of the renewal of license 
application filed with the Commission on August 22, 1955. The periods 
of regular broadcast during which there will be no supersonic signal 
employed are as follows: Weekdays -- 6:00a.m. - 8:00 a.m.; 8:30a. m. - 
9:00 a.m.; 9:15a.m. - 9:30 a.m.; 9:45a.m. - 10:00 a.m.; 10:15 a.m. - 
10:30 a. m.; 12 noon - 12:15 p.m.; 12:45 p.m. - 1:00 p.m.; 2:45 p.m. - 
3:00 p.m.; 10:30 p.m. - 11:00 p.m.; and 11:30 p.m. - 12 midnight, 
Sunday --- 6:00 a.m. - 12:00 noon. 

Respectfully submitted, 
FUNCTIONAL MUSIC, INC. 
By /s/ Carl J. Weitzel, President 


) 
STATE OF ILLINOIS ) gg 


COUNTY OF COOK _) 


Carl J. Weitzel, after being duly sworn upon his oath, deposes 
and says that he is President of Functional Music, Inc. and that the 
above and attached are true and correct to the best of his knowledge, 
information and belief. 

/s/ Carl J. Weitzel 
Subscribed and sworn to before me this 7th day of October, 1955. 
/s/ Ann L. Bures, Notary Public 
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EXHIBIT NO. 2 
WEEKDAYS: 


6:00 AM to 8:00 AM - Mondays through Saturdays - 
Regular Broadcast only 


8:00 AM to 9:00 AM - Mondays through Saturdays - 
Regular Broadcast and Functional Music 


9:00 AM to 6:00 PM- Mondays through Saturdays - 
Regular Broadcast, Functional Music 
and Storecasting 


6:00 PM to Sign-Off - Regular Broadcast and Functional 
Music (except Friday) 


6:00 pm to 9:00 PM - Fridays only - 
Functional Music and Storecasting 


_ SUNDAYS ONLY: 
6:00 AM to 12:00 NOON - Regular Broadcast only 
12:00 NOON to Sign-Off - Functional Music 


At no time is any program transmission which is available for Store- 
casting or Functional Music not available to the FM radio home listener. 
[ 807] 


Application for Renewal of Station License, Filed by Functional Music, 


FCC Form 303 Inc. 


The applicant waives any claim to the use of any particular fre- 
quency or of the ether as against the regulatory power of the United 
States because of the previous use of the same, whether by license or 
otherwise, and requests a renewal of its existing license in accordance 
with this application. (See Section 304 of the Communications Act of 
1934) 

The applicant represents that this application is not filed for the 
purpose of impeding, obstructing, or delaying determination on any 
other application with which it may be in conflict. 

All the statements made in the application and attached exhibits 


are considered material representations, and all the exhibits are a 
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material part hereof and are incorporated herein as if set out in full 
in the application. 

The applicant, or the undersigned on the applicant's behalf, states 
that he has endeavored to supply full and correct information as to all 
matters which are relevant to this application and that he has done so 
as to all matters within his own knowledge. 

Dated this 26th day of July, 1955. 


Functional Music, Inc. 


(Name of applicant) 


By /s/ Carl J. Weitzel 


President 


(Title ) 


Subscribed and sworn to before 
me this 26th day of July, 1955 /s/ Arthur S. Carter 


(Notary Public) 


(SEAL) (Notary public's seal must be affixed where the law of jurisdic- 
tion requires, otherwise state the law does not require seal. ) 


My commission expires Oct. 26, 1956 


* * * 
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considering the application. It is not expected that licensee will or can edhere inflexi 


OMMUN 
Name of applicant 
STATEMENT OF PROGRAM SERVICE 
OF BROADCAST APPLICAAT Panetional Music, Ince 


NOTICE TO ALL APPLICANTS 


replies to the following questioms constitute .a representation of programming policy eh big head moegnoned will ets an 
Vv in day-to-day operation to the rep- 


resentation here made. However, since such representation wil] constitute, in pert, the basis upon which the Conmmissian acts on 
the application, time and cere should be devoted to the preparation of the replies so that they will teflect accurately appli- 
cent’s responsible judgement of his proposed programming policy. 


lia. 


INSTRUCTIONS 
Both parts of this Section are to be completed Ly al! applicants except that televasion applicants are to answer only para- 
grephs 9, 10, 11, 12. 


This Section is divided into two parts. Paragraphs ] to 4 of the first pert in tum are divided anto a left-hand columy 
which pertains to past operation and a right-hand colum which pertains to proposed operation. Applicants for new stations 
ere to fillinonly the right-hand column while applicants for authorizations for existing stations (1.e., renewal of license, 
assignment of license, or transfer of control) are to fill in both colums. 


Program data an past ghar are to be besed on the composite week for the year preceding the date of application eacept 
in the case of renewal application= where the year ceding the expiration date of the existing license 15 to be used. The 
days comprising the composite week of each vear will ‘be designated public notice on or about November I5th of that vear. 


am classifications incident to the replies to Paragraphs 2, 3, and 4 below, are to be in accordance with the definitions 
4 of this Section. 


State actual minimum weekly schedule of operation under 1 State minamum weehkly schedule of operation proposed ty 


the present authorization, gaving opening and closing tame licensee, permittee, assignee or transferee, waving openine 
and total hours for weekdays and Sunday. wand closing time and total hours for weeehdays amd Sunday 


8:00 ameds00 am Fri. and Sat. Exhibit #3 
12:00 neon = 2:00 am Sunday 


2.a.State for the composite week the percentage of time which b.State the percentage of time to be devoted to each of the 


was devoted to each of the following types of programs (totals following types of programa for a proposed typical week of 
to equal 100%). operation under the authorization requested (totals to emual 


(1) 


(8) 
(9) 
10) 


LOR). Attach program schedule for this proposed Uspucai week 


Leotged et es hei vie a : 9,01. (1) Bntertaanment (amelude here wll She27 « 
w intended pri- : paetd 
Mavily dk waverteiament., ee § a programs whach are antended pra 
die pig Pe ge ied am bane music, dramse, variety, ¢ ones, 
q : eakfast, uldren'’s, etc. quae, breakfast, chaldren’s, ete.) 


Mmuarily as entertainment, such as 


. ©0000 
Religious (include here all ser OOOCe +4 Neiagians include. heGes al sree 
mons, reliyrous news, music, 


mons, religious news, musae, 
and drama. etc.) 


and drama. ete.) 


Agricultural (include here all sieeiocnch | : Avracultucal Canelude here all 
programs containing farm or mar- programs containing barm oe. mar - 
ket reports or other information els 
specifically addressed to the 
agricultural population) 


reports or other antormat ron 
specatacally addressed ite the 
agricultural population) 


Educational (include here pro- 00000, 
grams prepared by or in behalf 
of educational organizations, 


Educational (anelude here pro- 
grams prepared by or an behalt 


; : . : of educational organizations. 
exclusive of discussion programs exclusave of dascussieon progran 
nd . ° a b ' ™ 

which should be ciassiafied under Pb 
whach should be classatiaed under 


(6) below) (0) below) 


29; 


News (include here news reports 
and commentaries) 


News (anclude here news reports 
and commentaries) 


Discussion (include here forum, 00000¢ 


pane! and poand scab le proRERmAs Dascussion (anclude here torum, 


panel and round-table programs) 


T : = ©0000 
alks (include here all conver % Talks (anclude here all conver- 


sation programs which do not fall a gee aee 3 - 
: programs whach do not fall 
under Points (2), (3), (4), (5), under Points (2), (3), (4), (5). 


or (6) above, including sports) or (6) above, including sports) 


voce, @oooe ~ 


(8) 


@o0eeeq | (9) ecoana % 


Miscellaneous @000@q 1(10) Miscellaneous 
100 100 


eevee 







BEST Col 
from the orig 


iroadcast 


, 


ppli« atyon 
ow. Davadame the broadcast week anto 13 manute periods, 
speea iy below the number of 14's minute peraads wiathan such 
1S sanute periods during the composite week an which were 
terernede ant 
call letter announcements amd promotaunal announcements tor 
sUNCaIniAg programs): 

No. of 14; minute 

periods 
(1) No spc: announcements or 
commercial continuity 


(2) Mne spot announcement 


STATEVENT OF PROGRAM SERVIC 


(exe lussve of non-commercial spot announcements, 


Senn. <i 00 Wie | ae 
L. State whet che practice of the station will be with res- 
pect to the number and length of spot announcements al lowed 
in @ given period. 


Spot announcements will not exceed 
ene minute in length, and there will 
be mo more than two cne-aimte 


announcements in a given lij<aimte 
period, 


(3) Two spot announcements 
(4) Three spot. announcements 
(S) Four spot announcements 


(4) Five or more spot announcements 


Totel number of 14': minute 
periods 


State the number of spot announcements (exclusive of non-com- 
mercial spot and cell letter announcements, and promotional 
announcements for sustaining programs) broadcast during the 


composite week which exceeded one minute an length 


4. Inthe tables below the percentages for each segment are to be computed on the basis of 100 percent of the operating hours 
within the particular sewment for the seven days comprising the composite week (i.e., if full time operation, 76 hours for the 
Ra.m. to 5 p.m. segment, 35 hours for the 6 p.m. to 1] p.m. segment, and the total weekly hours of operation between 11 p.m., 
and R a.m. for the third segment). The percentages in the column headed “Total” are to be computed on the Lasis of 100 percent 
of operating hours for the seven devs. 


The exect number of spot announcements should be «tated, including those broedcest @ithin participating programs, but excluding 
call letter announcements (call letters and location) and promotionel announcements for sustaining programs. 


‘OTE: The purpose of the following tabulation 1» to enable the Commission to secure quantitative data as to the proportion of 
time (to les devoted to the various classex of programs. The function of each class of pe es pert of a diversified program 
structure is discussed an the Commission’s Heport of March 7, 1946, entitled “Public Service Responsibility of Broadcast Li- 
censeen”, 


a. State the percentaze of time which was devoted to each of 
the following classes of programs during the composite week. 


PROGRAM LOG ANALYSIS 
in percentages) 
All 
other 


Lb. Show in the table below the percentage of time proposed to 
be devoted to each of the following classes of programs during 
@ proposed typical week of operation. 


(an percentages) 


All 
other 
hours 


6 p.m, - 
11 p.m. 


8 a.m.- 
6 p.m. 


6 p.m, - 
11 p.m. 


0 


(1) Network commercial (Nc) — (1) Network cammerciel (NC) 1.56 


(2) Network sustaining (‘5S) Ve] 
(3) Recorded commercial (AC) OneS3 12286 


(4) Recorded sustaining! nsybe28 STelb 
063 0 


(2) Network sustaining (Ns) 
(3) Recorded commercial (AC) 2.32 
(4) Recorded sustaining( RS) 78013 


bE r| f 


45) Wire commercial (wc) (5) Wire commercial (WC) 


(A) Wire sustaining (WS) (6) Wire sustaining (Ws) 


(7) Live (7) Lave commercial (LC) 


(8) Live 


commercial (LC) 


{R) Live sustaining (LS) sustaining (LS) 
(9) Total commercial 


(1+3+4+5+7) 


(9) Total commercial 
(1434547) 


E eke 


E blebs 


(10) Total sustaining 
(2+4+6+8) 


(11) Complete Total 


(10) Total sustaining 
w (2444648) 


(11) Complete Total 


870 


§ 
¥ 


16.28 
100% 


Actual broadcast hours 06 _ 


~ 
° 
& 


q 
4 


(12) (12) Proposed Lroadcast hours 


(13) No. of spot announce- 
ments (SA) 


(13) No. of spot announce- 
ments (SA) 


373 
176 


& FI 


(14) No. of non-commercial 
Spot announcements( NCSA) 


(14) No. of non-commercial 
spot announcement s( NCSA) 
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ke kl 
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Broadcast Application 


5. a. Attach as Exhibit No. 4 the original or one exact 
copy of the program log for the seven davs comprising the 
composite week analyzed in the preceding paragraphs. (1f 
original logs are submitted they will be returned.) 


irene reser? LA) 9/53 2/8) Sky, 3/ 34/ hy 
: 13/5360 


6. Will the proposed station be 
affiliated with any network? 


34 ue will, rebros: give the Teg ey 
f pa pea classification in 


Yex fx] No Bl 


be duplicated? 


8. If this application is for an 
FM authorization, will the programs 
of any AM station operating in the same area 
If so, 


a. How many hours per day will! be 
devoted to duplicated programs? 


1:15 weekly 

b. Call letters and location of the AM station 
Radic Station WJdD 

230 Re Michigan Averme, Chicago 1, 


c. What kinds of programs (musical, sports, etc.) will 
he duplicated? 


Segimute news broadcasts 


12. State applicant’s generel plans for staffing the station, inc 
commercial, technical, etc.), and the 
and other department heeds 


Peter G. Moon 
Li : e 
@ 


who have been employed or whom the ap 


General Manager 
Program Director 
Sales Manager 
Musical Director 


Chief Engineer 


Blank 
Ivan F. Bukovaky 


STATEMENT OF PROGRAM SERVICE 


names, residence and citizenship of the 


UeSe Citisen Chicago, Tl. 
e @ 


Sweet pew 1, Prayer 


7) Attach as Bahtbat No. 5 A Mate awtave 
poliev to be pursued with respect toe omahtne t 
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[ 817] 
[Aug. 23, 1955, FCC] EXHIBIT NUMBER 3 

With reference to Section IV, Part 1, Paragraph 1-B, the station 
proposes to sign on at 6:00 o'clock in the morning seven days a week, 
and sign off Sundays through Thursdays at 2:00 am, and 4:00 am on 
Fridays and Saturdays. 

The Standard Broadcast period is shown on the attached program 
breakdown and during those periods when the station is not operating 
under Standard Broadcast, it is proposed to operate under SCA, applica- 
tion for which has already been filed. 

During the SCA period, the station proposes to furnish a back- 


ground music service to subscribers. 


[ 818] 
PROPOSED PROGRAM LOG - MONDAY, WEDNESDAY, 
THURSDAY, FRIDAY & SATURDAY 
5:59-1/2-6:00 AM Sign-On 
6:00 - 6:15 Religious Music RS Religious 
6:15-1/2-6:30-1/2 Early Morning Melodies Entertainment 
6:30-1/2-6:35 Sun Times News Broadcast NC News 
6:35 - 7:00-1/2 Early Morning Melodies RC Entertainment 
7:00-1/2-7:05 Grocerland News Broadcast NC News 
7:05 - 7:15 Music To Wake Up By RC Entertainment 
7:15 - 7:30 Chicago Board of Education RS Educational 
7:30 - 7:35 Sun Times News Broadcast NC News 
7:35 - 8:00 Music To Wake Up By RC Entertainment 
8:30 - 9:00 Early Risers RS Entertainment 
9:15 - 9:30 Easy Like Entertainment 
9:45 - 10:00 Easy Like Entertainment 
10:15 10:30 Tunes For Humming Entertainment 
12:00 12:15 Noon Noontime Tunes Entertainment 





Title Source Type 


Noontime Tunes RS Entertainment 
Rhythm & Reason RS Entertainment 
Moonlight Serenade Entertainment 
Music for Reading RS Entertainment 
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PROPOSED PROGRAM LOG - TUESDAY 
_ Time Title Source Type 
5:59-1/2-6:00 AM Sign-On 
6:00 - 6:15 Religious Music RS Religious 
6:15-1/2-6:30-1/2 Early Morning Melodies RC Entertainment 
6:30-1/2-6:35 Sun Times News Broadcast NC News 
6:35 - 7:00-1/2 Early Morning Melodies RC Entertainment 
7:00-1/2-7:05 Grocerland News Broadcast NC News 
7:05 - 7:15 Music To Wake Up By RC Entertainment 
7:15 - 17:30 Chicago Board of Education RS Educational 
7:30 - 7:35 Sun Times News Broadcast NC News 
7:35 - 7:50 Let's Talk It Over LS Discussion 
7:50 - 8:00 Music to Wake Up By RC Entertainment 
8:30 - 9:00 Early Risers RS Entertainment 
9:15 - 9:30 Easy Like RS Entertainment 
9:45 - 10:00 Easy Like RS Entertainment 
10:15 - 10:30 Tunes For Humming Entertainment 
12:00 - 12:15 Noon Noontime Tunes RS Entertainment 
12:45 - 1:00 PM Noontime Tunes RS Entertainment 
2:45 - 3:00 Rhythm & Reason RS Entertainment 
9:00 - 9:30 Moonlight Serenade RS Entertainment 
11:30 12:00 MID Music for Reading RS Entertainment 
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PROPOSED PROGRAM LOG - SUNDAY 
Time Title Source Type 
5:59-1/2-6:00 AM _ Sign-On 
6:00 - 6:30 Early Morning Melodies Entertainment 
6:30 - 7:00 Early Morning Melodies Entertainment 
7:00 - 7:25 Music To Wake Up By Entertainment 
7:25 - 17:30 Sun Times News Broadcast News 
7:30 - 7:55 Music To Wake Up By Entertainment 
7:55 8:00 Grocerland News Broadcast News 
8:00 8:30 Morning Melodies Entertainment 
8:30 - 9:00 Easy Like Entertainment 
9:00 9:15 Religious Music Religious 
9:15 9:30 Chicago Board of Education Educational 
9:30 9:35 Sun Times News Broadcast News 
9:35 10:00 Tunes For Humming Entertainment 
10:00 10:30 Tunes For Sunday Entertainment 
10:30 10:35 Sun Times News Broadcast News 
10:35 11:00 Linger Awhile Entertainment 
11:00 11:30 For Your Pleasure Entertainment 
11:30 -- 11:35 Sun Times News Broadcast News 
11:35 12:00 Noon Sweet and Low Entertainment 
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[ 822] 
| Aug. 23, 1955, FCC] EXHIBIT NUMBER 5 

The station welcomes discussions of public issues and has gone 
to considerable trouble to line up a weekly discussion program of 15- 
minutes' length entitled, "Let's Talk It Over." 

The station will welcome additional discussion programs as well 
as educational items such as 15 minutes a day which is being devoted to 
- teacher-recruiting for the Chicago Board of Education. 

The station will accept any and all requests for a discussion and 
educational program during Standard Broadcast time provided these re- 
quests come from reliable organizations, non-political in nature, and con- 


stitute programming in the public interest and in good taste. 


[ 823] 
UNITED STATES OF AMERICA _ File No. BRH-357 


FEDERAL COMMUNICATIONS COMMISSION pases 


CERTIFICATE OF RENEWAL OF LICENSE 
FM Broadcast Station 


FUNCTIONAL MUSIC, INC. Not Valid Unless Posted With 

RADIO STATION WFMF License 

1313 WEST RANDOLPH STREET File No. BLH-1026 

CHICAGO, ILLINOIS License termending 12-1-55 
(3 a.m. eastern standard time) 

Licensee FUNCTIONAL MUSIC, INC. 


Station location: State ILLINOIS City ILLINOIS 

This certificate serves as a renewal of the reference radio station 
license on the same conditions and in accordance with the same provi- 
sions for the term ending December 1, 1958. (3 a.m. eastern Standard 
time) 
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This license shall not vest in the licensee any right to operate the 
station nor any right in the use of the frequency designated in the li- 
cense beyond the term hereof, nor in any other manner than authorized 
herein. Neither the license nor the right granted hereunder shall be 
assigned or otherwise transferred in violation of the Communications 
Act of 1934. This license is subject to the right of use or control by 
the Government of the United States conferred by section 606 of the 
Communications Act of 1934. 

Dated this 9th day of November, 1955. 
kmj JAN 10 1956 FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Jane Morris, Secretary 


[ 825] 
SUBSIDIARY COMMUNICATIONS AUTHORIZATION 


Functional Music, Inc., 
Radio Station W F MF 
1313 West Randolph Street 
Chicago 7, Illinois 


Licensee or Permittee: FUNCTIONAL MUSIC, INC. 
Station location: State Illinois City Chicago 

In addition to the authority contained in Authorization File No. 
BLH - 1026 dated November 9, 1955, the LICENSEE or PERMITTEE 
is authorized to use and operate the radio transmitting apparatus 
described in said authorization as follows: To conduct a background 
music service and a storecasting service, both on a simplex basis 
utilizing superaudible signals, for the period ending July 1, 1956. 

This subsidiary communications authorization is granted upon the 
express condition that it may be terminated by the Commission at any 
time without advance notice or hearing if in its discretion the need for 
such action arises. Nothing contained herein shall be construed asa 
finding by the Commission that the authority herein granted is or will be 
in the public interest beyond the express terms hereof. 


This subsidiary communications authorization shall not vest in 
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the grantee any right to operate the station nor any right in the use of 
the frequencies designated in the authorization beyond the term hereof, 
nor any other manner than authorized herein. Neither the authorization 
nor the right granted hereunder shall be assigned or otherwise trans- 
ferred in violation of the Communications Act of 1934. This authoriza- 
tion is subject to the right of use of control by the Government of the 
United States conferred by Section 806 of the Communications Act of 
1934, 

This authorization effective November 30, 1955 and will expire 
3:00 A.M. EST July 1, 1956. 

Dated this 30th day of November, 1955 

DEC 21, 1955 FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris, 
Secretary 


[ 827] 

[May 14, 1956, FCC] 
PETITION FOR POSTPONEMENT OF EFFECTIVE 
DATE OF SECTION 3. 293 OF THE RULES 


* * * * 


[ 830 | 
7. From the foregoing, it is clear that: 


(a) Substantial problems still exist with regard to the design 


of the transmitting and receiving equipment necessary for the con- 
version of existing simplex operations to multiplex service; 

(b) The manufacturers are presently not capable of deliver - 
ing the transmitting and receiving equipment that would be needed 


to comply with the requirements of Section 3. 293; 
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[ 831] 

(c) Even after delivery of suitable equipment, it is apparent 
that a substantial amount of time will be required to install the 
equipment and to place it in proper operating condition so that an 
orderly transition may be made from the simplex service now being 
rendered to the multiplex service. In this connection, it should be 
noted that some of the Petitioners are engaged in the furnishing 
of background music service to hundreds of individual subscribers. 
As a result the problem of converting existing receivers in each 
location and placing them in proper operating condition becomes 
very substantial, requiring considerable time for proper field- 
testing; 

(d) It is impossible for Petitioners to convert their simplex 
operations to multiplex by July 1, 1956. 

8. Each of Petitioners proposes to convert its simplex operations 
to multiplex as soon as satisfactory equipment can be obtained. Peti- 
tioners anticipate, on the basis of investigations conducted and repre- 
sentations received, that sufficient progress will be made in the develop- 
ment and production of equipment to enable them to convert to multiplex 


within twelve to eighteen months. 


* * * 
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EXHIBIT A 

AFFIDAVIT OF SAMUEL H. GERSH, VICE PRESIDENT 

IN CHARGE OF ENGINEERING OF FUNCTIONAL MUSIC, INC. 

My name is Samuel H. Gersh. Iam a citizen of the United States 
of America. I hold a BA Degree from Wesleyan University, 1934. In 
1942 I attended the Electronic Engineering School at St. Louis Univer- 
sity, St. Louis, Missouri. In September 1943, I received instruction 
at Bell Laboratories in New York City and in 1944 I trained with Hazel- 
tine Corporation as Radar Engineer. From December, 1942, until 
January 1, 1944, I served as Radio Instructor in the Army Air Force 
at Sioux Falls, South Dakota. From January 1, 1944, to September 
1944, I was instructor at the Air Force Officers Radio School at Yale 
University. From September 1944 until October 1945, I was employed 
by the Hazeltine Corporation as Field Radar Engineer in the Boston and 
San Francisco Naval Areas, except for three months during which time 
I served as instructor for Hazeltine in training other Field Engineers. 
From 1945 until 1947, I was Chief Engineer for the Mercury Electronic 
Laboratories of Chicago, manufacturers of sound equipment. From 
1947-49 I was a partner in the Ampower Company of Chicago, manu- 
facturers of sound and radio equipment. Since 1949 I have been Vice 
President in Charge of Engineering of Functional Music, Inc. During 
1949 I developed the circuit which was subsequently patented and as- 
signed to Functional Music, Inc. for the muting and restoring of FM 


receivers by means of supersonic control signals. 


Description Of WFMF Functional Music Operation 


By means of FM transmission from Radio Station WFMF, we fur- 
nish music to a home audience and to our background music subscribers. 
On the premises of each of these subscribers we have installed a spe- 
cial fixed frequency FM receiver containing a control circuit operated 
by means of certain supersonic tones impressed upon our main FM 


carrier. These tones are inaudible and affect and control only our 
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special receivers. These receivers, when power is first turned on, re- 
main in a muted condition. They are restored prior to the start of a 
new musical interlude by means of a 25 k.c., 30 k.c., or 35 kc. signal 
pulse of about four seconds duration. They are again muted by a 20 k.c. 
Signal preceding any broadcast of a non-musical nature. Except for 
approximately one hour from 8:00-9:00 AM, the Noon Hour, and 4:00- 
9:00 PM during which time all our subscribers receive music continu- 
ously, only two of the three re-store signals are used as follows: 

During the first and third quarters of each hour the 30 k.c. 
restore pulse is used to provide music for our factory subscribers 
whose receivers are tuned to the frequency and the 35 k.c. pulse 
used to restore the receivers in public places such as banks, 
stores, etc. 

During the second and fourth quarters of each hour the 25 
k.c. restore pulse is used to furnish music to our office subscribers 
whose receivers are tuned to this frequency and the 35 k.c. pulse 


to restore the receivers in public places. 


[ 834] 

In this way we are able to furnish continuous music to public places 
and intermittent music to factories and offices and to provide different 
types of music to these factories and offices. We also furnish music to 
a chain of National Tea Stores for the Storecast Corporation. This re- 
quires no change in procedure inasmuch as the 20 k.c. signal used to 
mute all of our background music receivers serve to accentuate the non- 
musical portions of our broadcast in these National Tea Stores. 

Reports In The Direction Of Multiplexing 

The investigations of Functional Music, Inc. and the affiant into 
the feasibility of multiplexing have been almost continuous since 1953. 
This investigation has, in summary, included (1) conducting our own 
experimental program; (2) numerous inspection trips from coast to coast 


for the purpose of checking equipment developments and witnessing 
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demonstrations, including New York City; Quincy, Illinois; Troy, New 


York, Phoenix, Arizona; and Los Angeles, California; (3) frequent con- 
sultations with equipment manufacturers and suppliers; and (4) recent 
participation on an NARTB panel regarding multiplexing. The following 
is a very brief resume of our investigations. 

. 1. WFMF Experimental Program 

Functional Music, Inc. received permission from the Commission 
to conduct our experiments between March 4 - June 3, 1954. Our initial 
research indicated unsatisfactory results with the equipment then avail- 
able and that a great deal more engineering time and effort was neces- 
sary in order for us even to begin to approach the results we were seek- 
ing. We therefore decided to follow as closely as we could the develop- 
‘ment of Multiplexing by those who had applied themselves to this problem 
elsewhere. 
2. Visit to New York City 
On May 6, 1954, I went to New York to consult with Mr. Halstead 
of the Multiplex Development Corporation. He took me to witness a dem- 
onstration on the premises of Radio Station WGHF (these call letters have 
since been changed to WBFM). Mr. Veikko West, Chief Engineer for 
WGHF and Mr. Halstead attempted this demonstration but could not make 
it work at all. I was asked to return the next day which I did; however, 
the equipment still did not work. Although I never did manage to see 
any demonstration in New York, I nevertheless kept in touch with Mr. 
Halstead and with the general picture of Multiplex development through a 
series of telephone calls, letters and various literature describing the 
progress of multiplexing. This includes demonstrations and personal 
- conversations during the NARTB convention in May, 1955, with both 
Multiplex Development Corporation and Harkins and Hershfield. 
| 3. Visit to Gates Radio Company 
On February 22, 1956, I conferred with Mr. Robert H. Maki, 

Manager of Special Products Sales for the Gates Radio Company in 


Quincy, Dlinois, and with Mr. Hardin Stratman, their Engineer assigned 
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to Multiplex Development and Production. I saw no demonstration 
there. I did however discuss with them the various control systems 
necessary for selective muting and the need for compatibility with our 


present simplexing operation during the 


[ 835] 
period of change-over to multiplexing. Gates could not provide equip- 
ment for selective muting essential to our operations. As indicated by 
the attached letter from this company dated February 23, 1956, it is 
apparent that Gates equipment manufacture is still very much in the 
early developmental stage. Gates Radio Company is no longer selling 
multiplex transmitting equipment. 
4. Visit to Troy, New York 
On March 5, 1956, I witnessed a multiplexing demonstration in the 
studios of Radio Station WFLY, Troy, New York, in the presence of 
Mr. Robert S. Goodrich, Manager of the station. The receiver was 
located 18 miles from the transmitter and connected to a yagi antenna 
to the roof of an eight story building. The receiver was equipped with 
a squelch circuit which muted the audio section completely whenever the 
sub-carrier was removed at the end of each musical selection so that 
whatever cross-talk or noise was normally masked by the music could 
not be heard. Because a two to three second delay was necessary be- 
tween the end of each selection and the removal of the sub-carrier, 
for those two or three seconds some cross-talk could be heard. I then 
visited an installation in Albany where a Browning Multiplex Receiver 
similar to the one at Station WF LY but without any squelch circuit had 
been installed and tuned to Station WF LY, located at a distance of about 
12 miles from the receiver. This receiver picked up a lot of noise. 
There was also some of the same kind of cross-talk between the end 
of each selection and the removal of the sub-carrier at the transmitter, 


Neither of the above two receivers were equipped with selective muting. 
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9. Visit to Phoenix, Arizona 
On Sunday, March 18, 1956, I heard a demonstration of multi- 
plexing by listening to a speaker located in the offices of Harkins and 
Hershfield in Phoenix, Arizona. The tone was good with a little dis- 

_ tortion and a little cross-talk. This receiver was tuned to Radio Station 
KHFM, twelve or fourteen miles away. The Harkins and Hershfield 
system does not employ a squelch circuit in the receiver. 

6. Visit to Los Angeles, California 
On March 20th, 1956, I went to Burbank, California, where I 

- conferred with Mr. Schafer of Paul Schafer Custom Engineering, the 
exclusive national sales distributor for Harkins and Hershfield. In his 

_ Office he had one of the latest multiplex receivers connected to a single 
Speaker and tuned to Radio Station KRKD-FM, rated at 54, 000 watts. 
The tone was good, there was some cross-talk and some noise. Oc- 
casionally these would increase in intensity in a sporadic manner. The 
set was tuned and re-tuned a number of times both by instrument and by 
ear. That afternoon I went with him to make some field tests. Accom- 
panying us were Mr. Bill Tomberlin, Chief Engineer for Musicast, the 


functional music company associated with Station KRKD-FM, and Mr. 


- William Hagen of FM Broadcasters, Inc. from Seattle, Washington. 


These tests were made in an automobile using a battery converter and 
folded dipole antenna and the same multiplex receiver to which I had 
listened in Mr. Schafer's office. We made our first stop in downtown 
Los Angeles and turned on the receiver. The noise and cross-talk were 
extremely high. We then returned to obtain a simplex receiver so that 


we could run comparison tests. We then returned to the first test 


[ 836] 
location. The simplex receiver worked with very little noise or inter- 
ference of any kind whereas the Multiplex unit suffered from considerable 
noise, distortion and cross-talk in addition to serious multipath inter- 


ference. We then moved onto another location a mile or two away where 
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we experienced identical results. No tuning was done on the simplex 
receiver however Mr. Schafer re-tuned the multiplex receiver several 
times both by instrument and by ear. We returned to Mr. Schafer’s 
office where we set up the same receiver and speaker and found that it 
worked ther¢ just-about the same way after retuning, as it had that morn- 
ing. 
7. NARTV Panel 

On May 14, 1956, I appeared as one of the members of a panel at 
the NARTB Convention in Chicago for the purpose of discussing Multi- 
plexing. The panel included two of the principal multiplex developers, 
Messrs. Halstead and Hershfield. My own clear impression of this 
panel discourse is that even the multiplex developers now reluctantly ad- 
mit that their equipment has not been sufficiently developed and field tested 


for immediate commercial use. 


CONC LUSIONS 

(1) Under certain ideal conditions, with a good, oriented antenna 
system, and with special care, the end result of multiplexing can be con- 
sidered almost good enough. 

(2) No receivers in any appreciable quantity have been installed, 
to my knowledge, anywhere in the country with any measure of success. 

(3) Multipath continues to be the most serious problem, inasmuch 
as reflections, weather conditions, and other possible unknown variables 
seem to have effects that are neither predictable nor constant. 

(4) It is claimed that a 40 db differential between the main program- 
ming on a multiplex channel and the background noise and cross-talk is 
sufficient for use in a background music service. They guarantee to 
equal or exceed this specification. I do not believe this is sufficient, even 
when and if they do manage to meet this guarantee; as a matter of fact, 
this amount of noise and cross-talk I am certain will be rejected by all 
of our subscribers except those where ambient noises are so great that 


they would mask out this interference. Where conditions are such that 
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normal electrical interference is low, then a 40 db reduction in noise 
may be sufficient, but the amount of cross-talk will probably not be 
affected. But, in the final analysis, the term 40 db is an average, 
and intermittent outbursts of noise created by severe multipath or 
low flying aircraft or unusual atmospheric conditions make reception 
even more unsatisfactory, in spite of the fact that the mathematical 
figure of 40 db may remain valid. In other words, the term 40 db in 
itself is in this case an insufficient yardstick for measuring performance. 

(5) I do not believe that enough time has been allowed for making 
sufficient "proof of performance" and field tests. No proof of 


[ 837] 
performance of any system can be called satisfactory until a sufficient 
area has been tested with a sufficient number of units installed so that 
some case history can be compiled. 

(6) In all my travels throughout the U. S. investigating Multiplex- 
| ing, I have been able to listen to exactly four receivers and have been 
unable to discover one paying customer. 

(7) I believe that it is unfair to both the manufacturer and to the 
FM broadcaster to allow them to be stampeded because of the pressure 
_ of time limits into attempting to adopt a system that is not ready, which 
seems at times to show considerable promise, but which so evidently re- 
quires additional engineering and development if it is to be used as a 
- competing medium of music transmission. 


(8) Although both manufacturers realize that selective muting is 


| necessary, I do not believe that prior to my visits with them they fully 


realized how essential it really is. Our experience has shown that per- 
sons, particularly employees of a business, cannot be exposed to music 
' continuously throughout the day without many undesirable effects. We 
have found that a music program that is intermittent (e.g. 15 minutes of 
music alternating with 15 minutes of silence) is not only desirable but 
necessary in order to accomplish the beneficial results inherent in 
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background music. 

(9) Since July 1, 1955, I have been attempting to obtain drawings 
and specifications for a complete, integrated system that I could use as 
a basis for planning our conversion from simplexing to multiplexing. 

I learned that prior to my most recent conversations with the manufac- 
turers, no really serious efforts had been made in the direction of se- 
lective muting and compatibility with the present simplexing operation. 
In fact, the equipment developments still are in the early experimental 
stages in this area and, very recently, I have received requests from 
equipment manufacturers as to suggestions for the design of equipment 
for selective muting and compatible conversion. 

(10) Upon returning from my trip to Los Angeles, I inquired from 
Gates Radio Company what their latest delivery estimates were. They 
informed me that they were no longer selling the Multiplex transmitting 
units, and referred me to Mr. William Halstead. 

(11) When and if additional engineering results in a marked im- 
provement, I am ready to go anywhere in the country again to witness 
a substantial "proof-of-performance" demonstration. Until then Iam 
unable to make any favorable recommendations concerning Multiplexing 
and multiplex equipment for any immediate utilization. 

(12) There seems to be some hysteria involved in the attempt of 
various manufacturers to be first in the field. I know of no other develop- 
ment where the burden of proof has in such large measure fallen upon the 
Shoulders of the purchaser. Normally, the designers and manufacturers 
conduct sufficient field tests to prove the acceptability and feasibility of 
their products before introducing it on the market. I believe that multi- 
plexing to date has enjoyed a greater salesmanship than engineering 


success. 
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FCC 56-552 32401 
In the Matter of 


- Amendment of Section 3. 293 

of the Commission's Rules and 

_ Regulations relating to Subsidiary 
Communications Authorizations of 
FM Broadcast Stations. 


REPORT AND ORDER 


By the Commission: Commissioners Webster and Doerfer not 
participating. 


1. The Commission has before it for consideration the petitions 
of 22 FM broadcast stations requesting amendment of Section 3. 293 of 
its Rules and Regulations to extend for a one-year period the time dur- 
ing which FM broadcast stations may conduct functional music opera- 
tions on a simplex basis. 

2. The Commission amended its rules effective July 1, 1955, to 
specify conditions under which FM broadcast stations would be permit- 
_ ted to provide functional music service such as background music, 
storecasting, transitcasting, etc. (Report and Order (FCC 55-340) in 
Docket No. 10832, issued March 22, 1955). In taking this action the 
Commission concluded that although functional music operations were 
"predominantly non-broadcast in nature"', they would be allowed as 
"an adjunct to the FM broadcast operation in order that the latter might 
draw financial sustenance from them". It was emphasized that func- 
tional music was a subsidiary service, allowed for the primary purpose 
of aiding the main undertaking -- the broadcast service to the public. 
FM broadcasters desiring to furnish a functional music service must 
obtain a Subsidiary Communications Authorization (SCA). 


3. In authorizing functional music operations by FM broadcasters, 


the Commission contemplated that as soon as feasible all such opera- 
tions should be conducted on a multiplex basis under which the func- 
tional music programs would be transmitted on a sub-channel simul- 


taneously with the regular broadcast programs on the main channel. 
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However, in light of the unavailability of multiplex equipment at that 


time, it was provided that functional music could be conducted on a 


simplex basis for the first year following the effective date of the new 


rules -- or until July 1, 1956. After July 1 all functional music opera- 


tions must be multiplexed. 


4. The following FM broadcast stations holding SCA's for sim- 
plex operation have filed petitions with the Commission requesting that 


the date when all functional music operations must be multiplexed be 


postponed for at least one year: 

Robert P. Adams (KNUTE-FM) 
Glendale, California 

Progress Broadcasting Corporation 
(WHOM-FM) 
New York, New York 
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North Shore Broadcasting Company 
(WEAW-FM) 
Evanston, Illinois 
Silver City Crystal Company 
(WMMW-FM) 
Meriden, Connecticut 
Functional Music, Inc. 
(WFMF) 
Chicago, Illinois. 
Michigan Music Company 
(WMUZ) 
Detroit, Michigan 
The Capital Broadcasting Company 
(WNAV-FM) 
Annapolis, Maryland 
Radio KITE, Incorporated 
(KITE -FM) 
San Antonio, Texas 


Anusic Unlimited 
(KSON-FM) 
San Diego, California 
Santa Clara ‘Broadcasting 
(KSJO-FM) 
San Jose, California 
King Broadcasting Company 
(KING-FM) 
Seattle, Washington 
Sundial Broadcasting Corporation 
(KDFC) 
San Francisco, California 
WHBL, Inc. (WHBL-FM) 
Sheboygan, Wisconsin 
Wm. Penn Broadcasting Company, 
Inc., (WPEN-FM) 
Philadelphia, Pennsylvania 
WWDC, Inc. (WWDC-FM) 
Washington, D. C. 
Musicast, Incorporated 
Los Angeles, California 
WBF, Inc. (WBFM-FM) 
New York, New York 
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Lincoln Broadcasting Company Agnes J. Reeves Greer (WKJF-FM) 

(WLDM-FM) Pittsburgh, Pennsylvania 
Detroit, Michigan KLEF Broadcasters (KQXR) 
_Mount Mitchell Broadcasters, Bakersfield, California 

Incorporated (WMIT) Seaboard Radio Broadcasting Corp. 

Clingmans Peak, (WIBG-FM) 

North Carolina Philadelphia, Pennsylvania 

5. The FM broadcast stations submit that satisfactory multiplex 

equipment has not become generally available and that, consequently, 
unless they are permitted to continue to provide functional music ser- 
vice on a simplex basis after July 1st, they will be required to terminate 
their service. Detailed affidavits by engineers and equipment manu- 
facturers have been furnished indicating the present status in the develop- 


ment of multiplex 
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equipment. The FM broadcasters represent that they will convert to 

- multiplexing as soon as satisfactory equipment can be obtained and state 
that they expect that sufficient progress will have been made in the de- 
velopment and production of equipment to enable them to convert within 
12 to 18 months. 

6. In permitting functional music operations to be conducted on a 
simplex basis for a one-year period, we believed that this would permit 
the immediate undertaking of functional music operations; allow those 
licensees who had invested in special equipment to realize some return; 
and insure an adequate period for development and manufacture of multi- 
plex equipment at reasonable prices. The petitioners have indicated 
their desire and intention to convert to multiplexing as soon as such 
equipment does become generally available. It appears, however, that 
multiplex equipment is not yet generally available. We believe, there- 
fore, that the public interest would be served by extending for a one- 
year period the time during which functional music operations may be 


conducted on a simplex basis. 
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7. In light of the foregoing, we are amending Section 3. 293 of the 
Rules to postpone the date for conversion to multiplexing to July 1, 1957. 
At the same time, we are extending all outstanding Subsidiary Communi- 
cations Authorizations for simplexing to that date, but in no event beyond 
the expiration date of the outstanding license of the FM broadcast station 
holding the SCA. 

8. Authority for the adoption of the amendment herein is con- 
tained in Sections 4(i), 301, 303 (b), (g) and (r) of the Communications 
Act of 1934, as amended. Since the amendment represents a relaxation 
of a rule, no prior notice of rule making is necessary. 

9, IT IS ORDERED, That, effective June 29, 1956, Section 3.293 
of the Commission's Rules and Regulations IS AMENDED by changing the 
last parenthetical expression thereof to read as follows: 

(Subsidiary Communications Authorizations on a simplex basis 

will be issued to expire July 1, 1957). 

10. IT IS FURTHER ORDERED, That, effective July 1, 1956, 
all Subsidiary Communications Authorizations for simplex functional 
music operations ARE EXTENDED to July 1, 1957, or to the expiration 
date of the outstanding license of the FM broadcast stations holding the 


SCA, whichever is sooner. 
FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: June 13, 1956 
Released: June 15, 1956 
NOTE: Rules changes herein will be included in Amendment No. 3-15. 





[ 855] 


226 
[ 855] 
[Received May 27, 1957, FCC] 
PETITION FOR AMENDMENT OF SECTION 
3.293 OF THE RULES 


* 
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* ok * * 
6. From the foregoing, it is clearly evident that: 
(a) Substantial problems still exist with regard to the design 
of the transmitting and receiving equipment necessary for the con- 


version of existing simplex operations to multiplex service. 
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(b) The manufacturers are presently not capable of deliver- 
ing the transmitting and receiving equipment that would be needed 
to comply with the requirements of Section 3. 293. 

(c) Even after delivery of suitable equipment, it is apparent 
that a substantial amount of time will be required to install the 
equipment and to place it in proper operating condition so that an 
orderly transition may be made from the simplex service now being 
rendered to the multiplex service. In this connection, it should 
be noted that some of the Petitioners are engaged in the furnish- 
ing of background music service to hundreds of individual sub- 
scribers. Asa result the problem of converting existing receivers 
in each location and placing them in proper operating condition 
becomes very substantial, requiring considerable time for proper 
field-testing. 

(d) It is impossible for Petitioners to convert their simplex 
operations to multiplex by July 1, 1957. 

7. Petitioners propose to convert their simplex operations to 


multiplex as soon as satisfactory equipment can be obtained and are 
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hopeful that such equipment will become available within a reasonable 


length of time. 
* 


[ 885] 
REPORT AND ORDER FCC 57-627 46040 

By the Commission: Commissioner Mack not participating. 

1. The Commission has before it for consideration the requests 
of some 20 FM broadcast stations requesting amendment of Section 3. 293 
of its Rules and Regulations to extend for a one-year period the time 
during which FM broadcast stations may continue to conduct functional 
music operations on a simplex basis. 1/ 

2. The Commission amended its rules effective July 1, 1955, to 
specify conditions under which FM broadcast stations would be permitted 
to provide functional music service such as background music, store- 
casting, transitcasting, etc. (Report and Order (FCC 55-340) in Docket 
No. 10832, issued March 22, 1955). In taking this action the Commission 
concluded that although functional music operations were "predominantly 
non-broadcast in nature", they would be allowed as "an adjunct to the FM 
broadcast operation in order that the latter might draw financial sus- 
tenance from them. "’ It was emphasized that functional music is a sub- 
sidiary service, authorized for the primary purpose of aiding the main 
undertaking -- the broadcast service to the public. FM broadcasters 
desiring to furnish a functional music service must obtain a Subsidiary 
Communications Authorization (SCA). 

3. In authorizing functional music operations by FM broadcasters, 
the Commission contemplated that, as soon as feasible, all such opera- 
tions should be conducted on a multiplex basis under which 


1/ The requesting stations are: Robert P. Adams (KUTE-FM) Glendale, 
Cal., Progress Broadcasting Corp., (VHOM-FM) New York, N.Y., 
(footnote continued on following page) 
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North Shore Broadcasting Co., (WEAW-FM) Evanston, Ill., Silver City 
Crystal Co., (WMMW-FM) Meriden, Conn., Functional Music, Inc., 
(WFMF) Chicago, Ill., Michigan Music Co., (WMUZ) Detroit, Mich., 
The Capital Broadcasting Co., (WNAV-FM) Annapolis, Md., Radio 
KITE, Inc., San Antonio, Tex., Music Unlimited, (KSON-FM), San 
Diego, Cal., Continental Telecasting Corp. , (KRKD-FM) Los Angeles, 
Cal., KMLA Broadcasting Corp. (KMLA) Los Angeles, Cal., WCAU, 
Inc., (WCAU-FM) Philadelphia, Pa., Sundail Broadcasting Corp., 
(KDFC) San Francisco, Cal.; WHBL, Inc. (WHBL-FM) Sheboygan, 
Wis., Wm. Penn Broadcasting Co., Inc., (WPEN-FM) Philadelphia, 
Pa., WWDC, Inc. (WWDC-FM) Washington, D.C., King Broadcasting 
Co., (KING-FM) Seattle, Wash., Lincoln Broadcasting Co., (WLDM- 
FM) Detroit, Mich., Mt. Mitchell Broadcasters, Inc., (WMIT) Cling- 
mans Peak, N.C., FM broadcasters (WPKM) Tampa, Fla., WBFM, 
Inc. (WBFM) New York, New York. 


| 886] 
the functional music programs would be transmitted on a sub-channel 
simultaneously with the regular broadcast programs on the main chan- 
nel, However, in light of the unavailability of multiplex equipment at 
that time, it was provided that functional music could be conducted on a 
simplex basis for the first year following the effective date of the new 
rules -- or until July 1, 1956. In a Report and Order released June 15, 
1956 (FCC 56-552) this date was extended to July 1, 1957. 

4, In requesting that simplex operation be authorized for another 
year, the FM broadcast stations submit that satisfactory multiplex 
equipment has not become generally available and that, consequently, 
unless they are permitted to continue to provide functional music ser- 
vice on a simplex basis after July 1, they will be required to terminate 
their service. Detailed affidavits by engineers and equipment manu- 
facturers have been furnished indicating the present status in the develop- 
ment of multiplex equipment. The broadcasters represent that they will 
convert to multiplexing as soon as satisfactory equipment can be ob- 
tained and submit that they expect that sufficient progress will have 
been made in the development and production of equipment to enable 
them to convert within a year. 


5. While the Commission believes that all functional music 
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operations should be conducted ultimately on a multiplex basis, such 
operations have been authorized on a simplex basis for an interim period 
in order that functional music operations by FM broadcast stations would 
be expedited; that licensees who had invested in special equipment would 
be able to realize some return; and that an adequate period for develop- 
ment and manufacture and multiplex equipment at reasonable prices 
would be afforded. The material furnished by petitioners indicates that 
multiplex equipment is not sufficiently available to require all FM sta- 
tions presently engaged in simplex operations to switch to multiplexing 
at this time; and we believe, therefore, that the public interest would 
be served by extending the time during which existing SCA holders may 
continue to conduct functional music operations on a simplex basis. How- 
ever, we feel that a six-month extension will afford present SCA hold- 
ers sufficient time to accomplish the change-over to multiplexing. 
Accordingly, we are amending the Rules to provide that present SCA 
holders engaged in simplex operations may continue to do so for an 
additional six-month period -- until January 1, 1958. 

6. Although we are extending the time for simplex operations, we 
wish to reaffirm our basic view that all functional music activities should 
be conducted on a multiplex basis as soon as possible. The petitioners 
note that progress has been made during the past year in the design and 
manufacture of transmitting equipment. As of May 1957 47 FM stations 


held outstanding authorizations for multiplex operations; and of these, 35 


were either actually operating or were preparing to commence multiplex 


operations in the near future. Seventeen stations have submitted tech- 
nical measurements indicating satisfactory multiplexing operations. We 


expect that no further extension for simplex operation will be necessary 


[ 887] 
after January 1, 1958. Moreover, we do not believe that the public in- 
terest would be served by authorizing new Subsidiary Communications 


Authorizations for simplex operations after July 1, 1957. Accordingly, 
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. new authorizations for SCA operations will be granted only for multiplex- 


ing. 

7. In light of the foregoing, we are amending Section 3. 293 of 

_ the Rules postponing to January 1, 1958, the date when existing SCA 

| holders must convert to multiplexing. At the same time, we are ex- 
tending all outstanding Subsidiary Communications Authorizations for 

_ simplexing to January 1, 1958 or to the expiration date of the outstanding 
_ license of the FM broadcast station holding the SCA, whichever is 
sooner. 

8. Authority for the adoption of the amendment herein is contained 
in Sections 4(i), 301, 303 (b), (g) and (r) of the Communications Act of 
1934, as amended. The amendment constitutes a relaxation of a rule 
and prior notice of rule making is not necessary. The public interest, 
convenience and necessity would be served by making the amendment 
effective less than 30 days after publication. 

9, IT IS ORDERED, That, effective July 1, 1957, Section 3. 293 
_ of the Commission's Rules and Regulations IS AMENDED to read as 
_ follows: 

Sec. 3. 293 Subsidiary Communications Authorizations 

An FM broadcast licensee or permittee may apply for a 

Subsidiary Communications Authorization (SCA) to engage in a 

limited type of non-broadcast service. These services are re- 

stricted to those involving programming consisting of news, music, 
time, weather, and other similar program categories. (The func- 

tional music services whereby FM stations undertake to supply 

programs of a predominantly musical nature to commercial estab- 

lishments is an example of such an SCA service.) FCC Form 

318 - Application for Subsidiary Communications Authorization, 

shall be submitted; the applicant for the SCA shall there specify 

the particular nature or purposes of the SCA operation or opera- 

tions sought. Subsequent to July 1, 1957 new SCA operations 

will be authorized only for multiplexing. Outstanding Subsidiary 
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Communications Authorizations for simplex operations will not 
be extended beyond January 1, 1958. SCA operations on a multi- 
plex basis may be carried on without restriction as to time. Sim- 
plex operations pursuant to outstanding authorizations shall be 
conducted during those times not devoted to the 36 hours required 
under Section 3. 261 for FM broadcast operation. 

FEDERA L COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: June 13, 1957 
Released: June 17, 1957 
NOTE: Rules changes herein will be included in Amendment No. 3-80. 
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[Received Dec. 2, 1957, FCC Mail & Files] 
[897 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matter of: 
Amendment, or in the 
Alternative, Waiver of 
Section 3.293 of the Rules 
and Regulations of the 


Federal Communications 


Docket No. 


Commission Governing FM 
Broadcast Stations. 


em ee ee ee ee ee ee ee ee” 


PETITION FOR AMENDMENT OF 
SECTION 3.293 OF THE RULES 
AND REGULATIONS OF THE 
FEDERAL COMMUNICATIONS 
COMMISSION, OR IN THE ALTER- 
NATIVE, FOR WAIVER OF SAID 
RULE 
Functional Music, Inc., by its attorneys, respectfully requests 
the Commission to amend Section 3.293 ofits Rules and Regulations so 
as to provide that licensees of frequency modulation broadcast stations 
engaging in functional music operations may, at their option, do so on 
either a simplex or multiplex basis. In the alternative, it is requested 
that the Commission waive Section 3.293 of its Rules and Regulations 
to the extent necessary to permit Station WFMF, Chicago, Illinois, 
to engage in functional music operations on a simplex basis on and 
after January 1, 1958 to January 1, 1959 Ps In support hereof, the 
following is shown: 


1/ Section 3.293 (Subsidiary Communications Authorization) of the 
. Commission's Rules and Regulations presently requires that FM 
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broadcast licensees or permittees engaging in "a limited type of 
non-broadcast service” convert their simplex functional music 
operations to a multiplex basis on or before January 1, 1958, or to 
terminate such operations. The Rule also provides that subsequent 
to July 1, 1957, new subsidiary communications operations will be 
authorized only for multiplexing; that such operations on amultiplex 
basis may be carried on without restrictions as to time but that 
simplex operations shall be conducted during those times not devoted 
to the 36 hours required under Section 3. 261 of the Commission's 
Rules and Regulations. 


[ 892] 
The Commission's Rules now require that FM broadcast stations engaging 
in functional music or storecasting operation convert to the multiplex 
basis by January 1, 1958, or terminate such operations. At the present 
time, there are numerous pleadings and arguments before the Commis- 
Sion advanced by other interested parties requesting either a waiver of 
the Commission's Rules, 4/ or amendment of said Rules so as to eliminate 


the requirement that FM broadcast stations engaged in functional music 


or storecasting broadcasts must do so on a multiplex bas vee In order 


to avoid repetition of arguments already advanced in the pending pleadings 
and earlier filings on behalf of FM stations engaged in functional music 
and storecasting operations, the further comments of Functional Music, 
Inc. here will be limited to a discussion of the following topics: 
(1) Subsequent determinations of the Commission in 

connection with its orders authorizing a subscription tele- 

vision service indicate that the Commission has reconsidered 

the legal basis for the imposition of multiplexing requirements 


upon FM broadcasters engaging in functional music operations; 


C qd. * * * 


ont' 
4/ For examples, see "Petition For Waiver of Rules" filed 


November 19, 1957, by WWDC, Inc.; "Petition of WCAU, 
Incorporated for Waiver of the Rules", filed by WCAU, 
Incorporated on November 21, 1957. 
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For examples, see "Petition Requesting Amendment of Commis- 
sion’s Rules to Eliminate Requirement that FM Stations Engaged 
in Broadcasting or Storecasting Must Do So On a Multiplex Basis", 
filed November 14, 1957 by FM Broadcasters, Inc., tr/as Market- 
Casters; "Petition of Wm. Penn Broadcasting Company for Amend- 
ment of Commission's Rules Governing Subsidiary Communications 
Authorizations", filed October 28, 1957 by Wm. Penn Broadcasting 
Company; "Supplement to Petition of Wm. Penn Broadcasting 
Company for Amendment of Commission's Rules Governing Sub- 
sidiary Communications Authorizations", filed November 25, 1957 
by Wm. Penn Broadcasting Company. 


[393] 
(2) The degradation of service provided by FM broadcast stations 


- and the degradation of broadcast listener reception which will re sult 
from multiplexing; 
(3) Multiplexing equipment is currently not available in sufficient 
quantity or quality. 


The Commission In Its Report And Order 
Authorizing Subscription Television 
Services Has Reconsidered The Legal 
Basis For The Imposition Of The 
Multiplexing Requirement. 


4. As pointed out below, in its Report and Order adopting Rules 
governing storecasting and functional music operations by FM broadcast 
stations, the Commission determined basically and concluded that the 
nature of the programming format and the station's source of revenues 
demonstrated that a background music or storecast operation was pre- 
dominantly directed to the special interest of subscribers and not pri- 
marily intended for the general public. This determination was made 
despite the arguments of the parties that the Commission must recognize 
that there has been a demonstrated need for a specialized program serv- 


ice, particularly in large metropolitan areas; that in the broadcast indus- 


try there is an increasing tendency toward specialization in the broadcast 


services particularly where multiple services are available, whether such 
specialization bears the label of a foreign language station, a good music 
station, an educational station, or a news and music station and that many 
broadcast stations obviously tailor their program formats somewhat for 


a specialized segment of the audience. Basically, multiplexing require- 
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ments were imposed upon FM licensees engaging in functional music and 
storecasting operations because of the Commission's concern with whether 


or not such operations came within 


[894 ] 


the definition of "broadcasting" contained within the Communications 


6/ 


Act of 1934, as amended, and the Commission's Rules and Regulations .— 


5. On October 17, 1957, however, in its First Report In the Matter 
of Amendment of the Commission's Rules and Regulations (Radio Broad- 


cast Services) To Provide For Subscription Television Service, Pike & 


Fischer R.R. , 23 FCC 531 (October 17, 1957) the Commission 
authorized a subscription broadcast service utilizing frequencies regu- 
larly assigned to the television services. In the Report, the Commission 
stated that it had considered carefully questions of law pertaining to the 
authorization of subscription television service and that: 

"28. Nor do we agree with the argument put forward by some 
parties that the above-quoted definition of ‘broadcasting’ in Section 
3(0) per se bars the authorization of subscription broadcasting. The 
evident intention of any station transmitting subscription programs 
would be to make them available to all members of the public within 
range of the station. In any event, the question of whether the 
imposition of a charge would take subscription programs out of the 
scope of 'radio communications intended to be received by the 
public’ is not controlling, since we may authorize the use of broad- 
cast frequencies for a non-broadcast service. An example is 
furnished by our authorization of the use of FM radiofrequencies 
for the simplex or multiplex transmission of functional music 
programs by FM stations to subscribers to this non-broadcast 
service."' (23 FCC 532, 538) 

x*** KKK K * 

"42. Nor, in our opinion, does the fact that selected frequencies 

have been allocated primarily for broadcast uses bar our authorization 


of the use of such frequencies for non-broadcast purposes. Thus, as 
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we have already stated, we believe that the question of whether 


subscription 


6/ The Commission, in its Report and Order concerning functional 
music and storecasting operations, stated that (11 Pike & Fischer 
R.R. 1590, 1592 (1955): "It is because of their predominantly non- 
broadcast nature that these operations run afoul of so many basic 
broadcast provisions and policies... ." 


[8957 
television as proposed on this record is or is not properly classifi- 
able as 'broadcasting’ under . . . the Communications Act is not 
controlling as to whether the Commission has the statutory power ~ 
to authorize the use of television channels for a subscription TV 
service." (23 FCC 532, 541) 

6. Thus, in authorizing a subscription television service, the 


Commission, in effect, reconsidered the legal basis for the imposition 


of "multiplexing" requirements upon FM broadcasters engaging in 
functional music or storecasting operations and authorized the use of 
frequencies regularly assigned for television broadcast activities for 
the purpose of providing a service which can be received by the public 
only after the installation of "unscrambling" devices of one type or 
another. If the question of whether subscription television services 

are or are not properly classifiable as "broadcasting" under the Act is 
not controlling as to the Commission's authorization of the use of tele- 
vision channels for such a subscription service, then it is clear that 

the question of whether or not functional music or storecasting oper- 
ations by FM broadcasters are properly classifiable as "broadcasting" 
under the same Act should not be controlling in the determination as to 
whether to authorize such services on a "simplex" or "multiplex" basis. 
In fact, it seems illogical for the Commission to conclude that multi- 
plexing should be required of FM licensees engaging in functional music 


or storecasting operations so that their programs may be received con- 
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stantly by the public generally while at the same time determining that 
subscription television, a much more restricted service insofar as 
unlimited reception by the public generally is concerned, should be 
authorized. In the case of subscription television services, there has 
been no requirement imposed upon the licensees that, at the same time, 
subscription television is being employed, there also be transmitted 
programs which can be received by the public at large. On the other 


[8967 
hand, the Commission, in adopting its requirements for multiplexing, 
determined that FM broadcast licensees who engage in storecasting or 
functional music must, at the very same time, carry programs which 
can be received by the public at large through the imposition upon the 
licensee of multiplexing requirements. Having now authorized subscrip- 
tion television services, the Commission should in the instant matter 
reconsider its Report and Order concerning functional music and store- 
casting operations and permit licensees of FM broadcast stations to 
continue operations on a simplex basis for the same reasons that it has 
permitted subscription television services. 

Multiplexing Will Result In Degradation 
Of The Service Provided By FM Broadcast 
Stations And A Degradation Of The Broad- 

cast Listener Reception. 

7. It has heretofore been pointed out to the Commission that the 
public will be the loser if all FM broadcast stations engaging in back- 
ground and storecasting operations are required to do so ona multiplex 
basis. In this regard, Functional Music, Inc., has caused to be made an 
engineering statement by the Engineering Firm of Page, Creutz, Steel 
& Waldschmitt, and the same is attached hereto. As pointed out in 
this statement, broadcasting through the FM modulation technique makes 
use of a wide frequency band which is needed in order to obtain freedom 


from noise and that in ofder to obtain the benefits of wide band FM 
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transmissions, the full band must be utilized. This factor, and others, 

were considered in detail by the Commission and as a result the Com- 

mission's standards governing FM broadcast stations were adopted. 

With a certain width of frequencies, technically it is possible to produce 

a certain reliability or excellence of reception in 


[8917 
a receiver. If additional information, through multiplexing, for example, 
is introduced into the channel, the reliability or excellence of reception 
_ for the receiver of the original information is reduced. As stated in 
the attached engineering statement: 
"The efforts of - FM stations to transmit the highest 

possible technical quality of programs to their regular 

broadcast listerners - - - should not be hindeted-by- 

requiring that the same or similar program be trans- 

mitted by multiplexing. This would result in a 

degradation of service, and a degradation of the broad- 

cast listener reception to a level below that contemplated, 

and apparently required by the Rules." Y 

8. As the Commission knows, recently there has been a remark- 
able increase in interest in FM broadcasting. More and more broad- 
casters are seeking authorizations in this service and, more importantly, 
the listening public is now beginning to acquire an appreciation of the 
high quality of FM reception. Any degradation of the quality of this 
service will, without question, adversely affect FM broadcasting and, 

in the view of Functional Music, Inc., would not be in the public interest. 


There is simply no justification here for the 


'T/ See also the affidavit of Ross H. Beville, Vice President for Eagin- 
eering, WWDC, Inc. attached as Exhibit A to the "Petition for Waiver 
of Rules" filed November 19, 1957, by WWDC, Inc. In his affidavit. 
at page 6, Mr. Beville states: | 


"There apparently are certain types of receivers in the hands 
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of the public that do not perform as well when a sub-carrier is 
added to the main carrier to which they are tuned as they do 
when the sub-carrier is absent. 


"In its multiplex operation, using a single sub-carrier, 
WWDC-FM has received complaints from home-listeners of 
distortion and cross-talk in their reception of the main carrier 
and also of difficulties in keeping their receivers properly 
tuned to WWDC-FM. While the exact cause of these effects 
has not been definitely determined, presumably they result 
from the 67 kc side bands existing on each side of the main 
carrier center frequency. These problems exist as a result 
of the addition of the multiplex 


(987 
Commission to take action which will result in a degradation of the 
service being rendered by many FM broadcast stations throughout the 
country. 
Multiplexing Equipment Is Currently 
Not Available In Sufficient Quality 
Or Quantity. 
9. Functional Music, Inc., has heretofore taken the position 
that its operations are consistent with all of the statutory provisions 
of the Communications Act of 1934, as amended, including the defi- 
nition of broadcasting contained in Section 3(0) of that Act. It has also 
respectfully contended that the program service of Station WFMF is 
meritorious and that it performs an important public service. However, 
conversion to a multiplex operation at this time in accordance with the 
Commission's presently existing Rules and Regulations would have 
the most regrettable effect of depriving the radio listeners in Chicago 
of a highly desirable service. Both before and after the release of 
the Commission's Report and Order adopting Rules and Regulations 
for functional music or storecasting operations by broadcast licensees, 
representatives of Station WFMF participated in an intensive program 


to determine the technical and economic feasibility of the multiplexing 
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7/ Cont'd. 
: Sub-carrier to the main carrier and are present in new 
systems as well as in converted simplex systems."’ 


This same thought was expressed in somewhat different terms in 
the supplement to petition of Wm. Penn Broadcasting Company, 
filed November 25, 1957, where it was stated that multiplexing 
"requires a special receiver to receive the programs on the 
multiplex channel and these receivers will not be available to 

the public. If these programs are available only on the multiplex 
channel, the public cannot get them; if these programs are to be 
broadcast on the main channel as well as the multiplex channel, 
why require multiplexing ?"' 


[3997 

equipment currently available. These investigations, as heretofore 
pointed out to the Commission, have included actual experimentation 
with multiplexing at Station WFMF, inquiries of and discussions with 
various prospective equipment developers and suppliers, attendance at 
multiplex demonstrations and conferences with representatives of other 
FM stations interested in functional music operations. The result of 
these investigations is that considerable doubt remains as to whether 

or not the currently available equipment can satisfactorily perform in 
accordance with some of the principal claims of the developers of 
multiplex equipment. Based on contacts with the General Electric 
Company, Collins Radio Company, and the Radio Corporation of America, 
Functional Music, Inc., is informed and therefore states that neither 

the General Electric Company nor Collins Radio Company is manufacturing 
multiplex transmission equipment. Detailed information from the Radio 

_ Corporation of America on the equipment which it proposes to offer to 

- the trade has been requested but has not yet been received by Functional 
Music, Inc. However, informally, the licensee has been advised that 
delivery of such multiplexing transmission equipment is scheduled for 

no earlier than October of 1958 a 


8/ See also the statement of J.P. Leitch, Vice President and Director 
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of Engineering for WCAU, Incorporated, which statement was at- 
tached to the petition of WCAU, Incorporated for waiver of Section 
3.293 of the Commission's Rules and Regulations. Mr. Leitch 
stated: 


"It is my opinion based on the experimental work referred 
to above, that equipment for multiplexed background music 
service, which will perform in accordance with Standards of 
Good Engineering Practice, is not commercially available at 
the present time. Specifically there must be an improvement 
in cross modulation between the main and sub-carrier, increase 
in ratio of signal to noise on sub-carrier and a reasonably 
accurate determination of satisfactory coverage on the sub- 
channel." 


See also the affidavit of Ross H. Beville, Vice President for 


(3007 
WHEREFORE, THE PREMISES CONSIDERED, the Commission 
is respectfully requested to amend its Rules and Regulations so as to 
permit FM broadcast licensees engaging in functional music or store- 
casting operations to do so on either a multiplex or simplex basis, or 
in the alternative, to grant Functional Music, Inc., a waiver of the Rules 
which will permit it to continue its functional music operation on a 
simplex basis until at least January 1, 1959, or until technically accept- 
able multiplexing equipment becomes available and can be installed. 
Respectfully submitted, 
FUNCTIONAL MUSIC, INC. 


By (Signed) Earl R. Stanley 
Earl R. Stanley 


By (Signed) William P. Sims, Jr. 


William P. Sims, Jr. 
Its Attorneys 


Dow, Lohnes and Albertson 
Munsey Building 
Washington 4, D. C. 


Attorneys for Functional Music, Inc. 





/900/ 


November 29, 1957 


8/ Cont'd. 
Engineering for WWDC, Inc., attached to the petition for waiver of 
Section 3.293 of the Commission's Rules and Regulations filed by 
WWDC, Inc. In his affidavit, Mr. Beville states, inter alia: 


"Based upon our investigations and experience, and in 
consideration of the problems encountered, it is my opinion 
that entirely satisfactory multiplexing equipment is not now 
commercially available, particularly for the conversion of 
the more complex simplex operations." and "It is impossible 
to predict when satisfactory equipment will be available for 
we have had many promises in the past which, although 
undoubtedly made in good faith, were not me Be. 


* * * 


[3017 
ENGINEERING STATEMENT 
FOR 
FUNCTIONAL MUSIC, INC. 
LICENSEE OF WFMF - FM 
CHICAGO, ILLINOIS 


* ° * 


[107 
x “is: MB * 
The point we have wished to develop above could have been 
deduced immediately from basic information theory as follows: Given 
a certain frequency band, we can produce a certain reliability of ¢om- 
munication (@muivalent to excellence of reception). If we wish to 
introduce additional information (multiplexed program) into the channel, 
the reliability (excellence of reception) of the original information must 
be reduced by the same amount. The total rate of transmission of 
information /éexcellence of the two programs/ is fixed quantity. 


Now it so happens that certain FM stations that are engaged 
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in what requires an SCA under the rules wish to transmit only a 

single set of program content. Certain receivers may be equipped with 
muting devices which may be controlled from the transmitter with a 
short low level super audible tone. The transmission of such tones at 
occasional short intervals has negligible effect on the principal 
program compared with the effect of a complete multiplexed signal. 
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The effort of such FM stations to transmit the highest possible 
technical quality of program to their regular broadcast listeners (who 
are much more numerous than those served by the SCA) should not be 
hindered by requiring that the same or a similar program be trans- 
mitted by multiplexing. This would result in a degradation of the 
service, and a degradation of the broadcast listener reception to a 
level below that contemplated, and apparently required by the rules. 


[3127 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
B 
FCC 57-1325 
52900 


In the Matter of 

Amendment of Section 3.293 of 
The Commission's Rules and 
Regulations relating to 
Subsidiary Communications 


Authorizations of FM Broadcast 


— eee ee ee ee ee ee ee ee 


Stations. 
REPORT AND ORDER 
By the Commission: Commissioners Lee and Craven not participating 
1. The Commission has before it for consideration petitions 
filed by a number of FM broadcast stations requesting amendment or 


waiver of the rules to permit continued functional music operations on 
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a simplex basis after January 1, 1958. 

9. Wm. Penn Broadcasting Company (WPEN-FM), Philadelphia, 
Pennsylvania; FM Broadcasters, Inc., tr/as Market-Casters, Seattle, 
Washington; and WBFM, Inc. (WBFM), New York, New York, filed 
petitions requesting that the rules be amended to delete the mandatory 
requirement for multiplexing and to permit SCA holders to simplex or 
multiplex on a voluntary basis. King Broadcasting Company (KING-FM), 
Seattle, Washington; Capital Broadcasting Company (WNAV-TV), 
Annapolis, Maryland; North Shore Broadcasting Company (WEAW-FM), 
Evanston, Dlinois; Robert P. Adams (KUTE), Glendale, California; The 
Silver City Crystal Company, Inc. (WMMW-FM), Meriden, Connecticut; 
The Albertson Broadcasting Corporation (WBNY-FM), Buffalo, New 
York; Concert Network, Inc. (WHCN), Hartford, Connecticut; and Klef 

| Broadeasters (KQXR), Bakersfield, California, request either amend- 
ment or waiver of the rules to permit simplexing for an additional 6 
months' period beyond January 1, 1958, until July 1, 1958. Functional 

- Broadcasting, Inc. (WDDS-FM), Syracuse, New York; Radio KITE, 

Incorporated (KITE-FM) San Antonio, Texas; WWDC, Inc. (WWDC-FM), 
Washington, D. C.; Music Services, Inc. (WFMF), Chicago, [linois; 
WCAJU, Incorporated (WCAU-FM), Philadelphia, Pennsylvania; Brazy 
Broadcasting Corporation (KFMU), Los Angeles, California; Musicast, 
Incorporated (KMLA), Los Angeles, California; Continental Telecasting 
Corporation (KRKD-FM), Los Angeles, California; and Sundial Broad- 
casting Corporation (KDFC), San Francisco, request either amendment 


or waiver of the rules to permit simplexing 
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for an additional year until January 1, 1959. Lincoln Broadcasting 
Company (WLDN-FM), Oak Park, Michigan, requests either amendment 
or waiver to permit simplexing until satisfactory multiplex equipment 
becomes available. 


3. Oppositions to any extension have been filed by FM Unlimited, 





/9137 


245 


Inc., Chicago, Dlinois, and Sharon-Herald Broadcasting Company 
(WPIC), Sharon, Pennsylvania. 

4. The Commission amended its rules effective July 1, 1955, to 
permit FM broadcast stations to provide functional music services such 
as background music and storecasting. The Commission concluded that 
functional music was "predominantly non-broadcast in nature" but should 
be allowed as an adjunct to FM broadcasting operation. The Commission 
emphasized that functional music was a subsidiary service, authorized 
for the purpose of enabling FM broadcast stations to improve their 
financial position in order that they might provide better broadcast 
service to the public. 

5. The Commission's Report authorizing functional music pro- 
vided that, as soon as feasible, such operations should be conducted on 
a multiplex basis, with the functional music programs transmitted on a 
sub-carrier simultaneously with the regular broadcast programs on the 
main channel. Parties argued in the proceeding that multiplex equipment 
was not sufficiently developed. The Commission stated, nevertheless, 
that since functional music is not broadcasting and conversion or real- 
location of the FM band was not intended, the Only alternative to multi- 
plexing would be a complete bar of functional music in the FM broad- 
casting band. 

6. In light of the unavailability of multiplex equipment, the 
Commission provided that functional music could be conducted on a 
simplex basis for one year following the effective date of the new rules 
-- until July 1, 1956. Subsequently, the date for conversion to multi- 
plexing was extended one year -- to July 1, 1957 -- and again for six 
months -- to January 1, 1958. The FM stations listed above now 
request that we further extend the time for simplex operations beyond 
January 1 or delete altogether the requirement for multiplexing. 

7. Ninety-six Subsidiary Communications Authorizations for 
functional music by FM broadcast stations are Outstanding. Fifty-nine 


of these are for multiplexing, thirty for Simplexing and seven cover both 
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modes of operation. Twenty-seven of the FM stations holding SCA's for 


multiplexing have submitted measurements which appear to indicate 


satisfactory performance. 


A147 
8. We affirm our view that functional music operations engaged 
in by FM stations in the broadcast band should be conducted on a multi- 
plex basis as soon as possible. Last June when we extended the time 
during which functional music on a simplex basis could continue to be 
provided to January 1, 1958, we stated that we expected further 
extensions for simplexing would not be necessary. Functional music 
operators have been on notice for over two and a half years that the 
Commission expected all functional music operations to be multiplexed. 
We do not believe that an additional general extension for simplexing is 
justified. We recognize, however, that some stations are presented with 
difficulties in completing their conversion to multiplexing within the 
specified time. Accordingly, the Commission will consider individual 
requests for waiver of the rules to permit short-term extensions for 
_simplexing upon a showing that the FM station has taken steps to con- 
vert to multiplexing and that such extension is necessary to enable the 
station to complete its conversion. In order to afford timadea.the Com- 
-mission to process such requests for waiver, we are amending the 
rules to extend the time when simplex operations may be conducted from 
January 1, 1958, to March 1, 1958. 

9. Any station holding an SCA for simplexing and desiring to 
continue such operations beyond March 1, 1958, in order to complete 
conversion to multiplexing should file with the Commission on or before 
January 15, 1958, a request for waiver of the rules setting forth com- 

_ plete information concerning the steps that have been taken to convert 
to multiplexing, the reasons why it will be unable to complete con- 
version by March 1, 1958, and the date when it is expected conversion 


will be completed. Stations which have already submitted requests for 
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waiver of the rules to extend simplex operations may incorporate the 
material set out in their requests by reference, provided the Commis- 
sion is so advised by January 15, 1958. 

10. In light of the foregoing, we are amending Section 3.293 of 
the rules to extend from January 1, 1958, to March 1, 1958, the time 
when all functional music by FM broadcast stations must be multiplexed. 
At the same time, we are extending all outstanding SCA's for simplexing 
to March 1, 1958, or to the expiration date of the license of the FM 
broadcast station holding the SCA, whichever is sooner. 

11. Authority for the adoption of the amendment is contained in 
Sections 4(i), 301, 303(b), (g) and (r) of the Communications Act of 1934, 
as amended. The amendment constitutes a relaxation of the rules and 
prior notice of rule making is unnecessary. We find, further, that the 
public interest, convenience and necessity would be served by making 
the amendment effective less than 30 days after publication in the 
Federal Register. 
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12. Accordingly, IT IS ORDERED, That the above-described 
petitions, insofar as they request that the rules be amended to delete 
the requirement that all functional music operations in the FM broad- 
cast band be multiplexed, or request blanket extensions for simplexing 
beyond March 1, 1958, ARE DENIED. 

13. IT IS FURTHER ORDERED, That, effective January 1, 1958, 
Section 3.293 of the Commission's Rules and Regulations IS AMENDED 
by substituting March 1, 1958, for January 1, 1958, in the next to the 
last sentence. The Rule as amended will read as follows: 

Sec. 3.293 Subsidiary Communications Authorizations 

An FM broadcast licensee or permittee may apply for a 
Subsidiary Communications Authorization (SCA) to engage in 
a limited type of non-broadcast service. These services are 


restricted to those involving programming consisting of news, 
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music, time, weather, and other similar program categories. 
(The functional music services whereby FM stations undertake 


to supply programs of a predominantly musical nature to com- 


mercial establishments is an example of such an SCA service.) 


FCC Form 318 - Application for Subsidiary Communications | 
Authorization, shall be submitted; the applicant for the SCA shall 
there specify the particular nature or purposes of the SCA oper- 
ation or operations sought. New SCA operations will be 
authorized only for multiplexing. Outstanding Subsidiary Com- 
munications Authorizations for simplex operations will not be 
extended beyond March 1, 1958. SCA operations on a multiplex 
basis may be carried on without restriction as to time. Simplex 
operations pursuant to outstanding authorizations shall be con- 
ducted during those times not devoted to the 36 hours required 
under Section 3.261 for FM broadcast operation. 

FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: December 95, 1957 
Released: December 11, 1957 
NOTE: Rules changes herein will appear in Amendment 3-103. 


/916/ 
[Rec. Jan. 10, 1958, FCC, pes 
Office of Secretary] Before the 
FEDERAL COMMUNICATIONS COMMISSION“ 


Washington 25, D. C. 
In the Matter of 
Amendment of Section 3.293 of the 
Commission's Rules and Regulations 
relating to Subsidiary Communications 
Authorizations of FM Broadcast Stations ) 
PETITION FOR REHEARING AND OTHER RELIEF 


Functional Music, Inc., by its attorneys, hereby petitions the 
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Commission (1) to rehear and reconsider pursuant to Section 405 of 
the Communications Act of 1934, as amended (47 U.S.C.A. Sec. 405), its 
Report and Order released December 11, 1957, in the above-styled 
matter (FCC 57-1325, Mimeo 52900); (2) to amend Sections 3.293 et seq. 
of the Commission's Rules and Regulations (47 CFR Secs. 3.293 et seq.) 
to delete the mandatory requirements for multiplexing for stations 
engaged in functional music and storecasting operations; (3) for the 
full hearing guaranteed by Section 316 of the Communications Act (47 
U.S.C.A. Sec. 316)prerequisite to the forced conversion of its present 
lawful operations to multiplexing; (4) for the institution of further rule 
making proceedings; (5) for a Declaratory Order pursuant to Section 
5(d) of the Administrative Procedure Act (5 U.S.C.A. Sec. 1004(d)) and 
Section 1.728 of the Commission's Rules and Regulations (47 CFR Sec. 
1.728); (6) for a stayl/ of the mandatory multiplexing requirements and 
the March 1, 1958, 


1/ A separate "Motion for Stay" is being submitted by Functional 
Music, Inc. in support of its request for the extension of the 
mandatory requirements of Rule 3.293 until a reasonable time 
following the Commission's action on this Petition for Rehearing. 
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conversion date prescribed in Rule 3.293 pending action on this 
Petition for Rehearing and for a reasonable period of not less than 60 
days thereafter; (7) for Oral Argument; and (8) for such other and 


further relief as may be necessary and appropriate. 


% * * 


Ais7 


* * x 


The Severe Adverse Consequences of the Commission's Multi- 


plexing Requirement Upon Petitioner and the FM Service Generally 





[3187 


250 


3. This Petition is premised upon the belief that the Commission 
sincerely desires to aid and abet the development of the FM service, 
but that it misconceives or misunderstands the dire adverse effect of its 
mandatory multiplexing requirement upon many FM stations, particularly 
those who have pioneered and have a substantial existing investment in 
the development of specialized FM services. There should be no disputing 
‘the conclusion that FM has traveled a particularly long, hard and 
economically unrewarding road and, even with the current revived interest 
‘in the FM service, the Commission's current report of broadcast revenues, 
expenses and income for 1956 shows that the FM licensees reporting 


separate income have operated at a substantial igeele 
3/ "Final AM-FM Broadcast Financial Data -- 1956", Table 7. 
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Consequently, it seems completely implausible that, just at the time 
when FM shows signs of development and expansion and there is nation- 
wide interest in high fidelity broadcasting and music, the Commission 
persists in a course of action which will assuredly reverse this growth 
trend and which must of necessity degrade the technical quality of FM 
broadcasting. Particularly since the Commission has reversed the legal 
basis for its original determination conc erning multiplexing (See pars. 
10 et seq., infra), it is most reasonable to urge the Commission to re- 
consider the mandatory requirements of Rules 3.293 et seq. in the light 
of the threatened detrimental consequences to the FM service and to 
many existing licensees. Petitioner, already engaged ina marginal 
economic operation, looks very dubiously upon the prospects of twice 
the capital investment and increased costs of operation for approximately 
half so valuable a service. 

4. The year-end statement of Chairman Doerfer, released 
December 31, 1957, and entitled "1957 and the FCC" points out that 


commercial FM stations in 1957 enjoyed their first numerical increase 
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in nine years and that "revived interest in commercial FM is due in large 
part to added income through background music operations, in which 


nearly 100 FM stations are engaged."2/ 


This increasing interest and 
revival is, without doubt, substantially attributable to the building national 
interest in music generally, in background music particularly and in high 


fidelity sound. Time Magazine, in the issue of December 23, 1957, gives 


4/ "FM grantees total 588 as the year ends, with 537 on air; year ago, 
total was 559 with 528 on air. Up to this year there has been con- 
stant drop off in FMs -- but only 17 FM licenses and 4 CPs were 
dropped during 1957 while 46 applications for new ones are pending."’ 
Television Digest, Vol. 13: No. 52, December 28, 1957, p. 2. 
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feature emphasis to the great national interest in music with the cover 
title of 'Music In The Air". Nevertheless, there are particular disturbing 
concerns relating to the FM service of which the Commission should be 


made aware. These relate not only to reports of the possible reallocation 


of the FM band,2/ but also the grave concern stems from the mandatory 


multiplexing requirements. There is attached hereto as Appendix Aa 
partial reprint of a news article appearing in the Wall Street Journal on 
Friday, December 6, 1957, detailing the substantial impending detriment 
to the industry from the Commission's action. The conclusions of this 


story in this premier financial journal and the unfortunate consequences 


of the Commission's mandatory multiplexing requirement emphasized in 
the multiple filings of a great many FM stations in this matter should be 
of real concern to the Commission. 

o. The Commission has heretofore failed to consider and recognize 
the great difference between the circumstances of the FM pioneer with an 
established and existing investment in the simplexing of background music ser 
vices and the new entrepreneur. Petitioner and other similarly situated pioneer 
FM stations face the scrapping of much of their present equipment, high 
conversion costs, loss of customers and the disruption and degradation of 


existing services. This is not true of the new entrepreneur who can 
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dabble and experiment with a token number of receiver installations, who 
does not stand to lose an already substantial capital investment through 


total obsolescence and who is 


5/ The Commission recently found it necessary to issue a public state- 

ment entitled "Status Of The FM Band" (FCC 57-1398, Mimeo 53099, 
December 30, 1957) denying any contemplated reallocation of these 
frequencies. It is submitted that the Commission should act with 
equal expedition to remove the other cloud currently discouraging 
FM -- The mandatory multiplexing requirement. 


[921] 


not forced to contend with existing customers conditioned to technical 


service of a higher order than is possible with cvalplecee” 

6. The economic consequences of complying with the Commission's 
mandatory multiplexing regulation promise to be completely prohibitive 
in the case of Functional Music, Inc. and its circumstances are believed 
to be typical of many other stations pioneering in specialized FM services. 
There is attached hereto, as Appendix B, the affidavit of Maurice Rosen- 
field, President and a principal stockholder in Functional Music, Inc. and 

a member of the Law Firm of Friedman, Zoline & Rosenfield, Chicago, 
Ylinois. The cost of converting to multiplexing (additional transmitting 

equipment, multiple receivers and installation -- Petitioner has more 
than 600 receiver locations) would amount, depending upon the number of 

-eustomers because of the degraded service to approximately $170,000.00 
to $200,000.00. This substantially exceeds the present capital investment 
in Functional Music, Inc. There is no presently known acceptable basis 
for the use and adaptation of existing simplex receivers, and equipment 
costing approximately $60,000.00 would be rendered worthless. Nor does 

- the disheartening prospect of conversion to mandatory multiplexing end 

- with the conversion of equipment. As attested by the attached affidavit, 

Functional Music, Inc. faces the prospect of losing, as a consequence of 


- the degradation and reduction of its service (See par. 7 below), a minimum 
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of 20 percent and possibly up to 40 percent of its customers contributing 


a minimum of 


6/ Millions of people in this country suffered without substantial com- 
plaint (largely because of lack of exposure to better quality) for 
several years fringe, marginal and snow-filled television pictures 
pending better service; however, consider the reverse and adverse 
public reaction to a change-back from technically excellent to marg- 
inal television reception. The latter is the exact parallel of the 
conversion of an existing simplex operation to multiplexing. 


[922] 
approximately 25 percent of its current gross income. In addition, 
Petitioner potentially stands to lose its storecasting operations and 
income (currently approximately $24,000.00 per annum inasmuch as the 
Commission's mandatory multiplexing requirement will terminate store- 
casting operations in their present form as a consequence of problems 
with the Robinson-Patman Act. Concurrent with this more than doubled 
capital investment and substantially reduced income, Station WFMF would 
also face increased costs of operation as a result of increased program- 
ming expenses and higher maintenance costs. 


7. The reasons for the anticipated loss of subscribers may be 
briefly summarized as follows” 
(a) Multiplexed signals can be transmitted out to only about 

one-half the distance of simplexed signals. This conclusion is 
based upon the experience of many operators with multiplex 
equipment. It is generally accepted even by members of the Com- 
mission's own staff. Reducing the radius of the signals by one-half 
reduces the area covered by three-quarters. Many subscribers 
now receiving an adequate signal within Chicago's broad metro- 
politan area will no longer be able to do so. 


(b) Multiplexed signals cannot be received in large city down- 
town areas as well as simplex signals. This conclusion is also 
based upon actual experience with multiplex equipment The com- 
plex receiver installations requisite to multiplexing in such areas 
is frequently prohibitively expensive. Indeed, some operators who 
have attempted utilizing multiplex equipment have found it neces- 
sary to provide service by wire to many of their downtown 
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subscribers. In Chicago's downtown area, this problem will be 
acute and many subscribers will be lost unless wire service is 
installed. 


7 / These reasons are based upon the attached affidavit of Maurice 
Rosenfield (Appendix B); upon the long and extensive investigations 

of Samuel H. Gersh, Engineering Vice-President of Functional 
Music, Inc.; upon the Engineering Statement of John Creutz, of the 
firm of Page, Creutz, Steel & Waldschmidt, Inc., attached to Peti- 
tioner’s filing in this matter dated November 29, 1957; upon the 
affidavits of engineers and operators which have heretofore been 
filed in multiplex rule making proceedings; upon a transcript of 
the Multiplex Seminar conducted by WGH at Old Point Comfort, Va. 
on September 26-27, 1957; and upon confirming conversations with 
operators and engineers. 
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(c) Greatly restricted operations are indicated with multiplex 
equipment as a result of a possible limited number of supersonic 
tone controls. Functional Music, Inc. and many other operators 
now utilize four or more different tones to actuate or mute receivers 
in the hands of different subscribers. This many frequencies are 
necessary to continue present service because the needs of different 
subscribers vary. Experience to date has shown that multiplex 
equipment will provide for only one or perhaps two such frequencies 
successfully. Thus, many present subscribers will not be able to 
receive the same type of service they now receive or even acceptable 
service unless wire lines are installed. 


(d) The fidelity of multiplex signals is not as high as that of 
simplex signals. This can be shown mathematically to be the 
inevitable result of the limited bandwidth available for multiplex 
operations. Experience shows, moreover, that multiplex signals 
are further degraded by cross-talk from the main channel unless 
both transmitting and receiving equipment are in perfect adjustment. 
Subscribers now receiving excellent simplex service are obviously 
going to be unhappy with degraded multiplex service. The result, 
in many cases, will be installation of wire service or loss of the 
subscriber. 


(8) In total results, as attested by Appendix B, Functional Music. 
Inc. would face (1) an additional capital investment of the order of 
$170,000.00 to $180,000.00, (2) decreased gross revenues from approxi- 
mately $300,000.00 to $200,000.00 per annum, and (3) increased operating 
costs from approximately $250,000.00 to $285,000.00 per annum. No sane 


businessman would risk such an additional investment for such limited 
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prospects and risk immediate insolvency. Assuming the Commission's 
adherence to its mandatory multiplexing requirement and barring some 
major and unexpected break-through substantially softening the economic 
blow of the conversion of an existing simplexing operation to multiplexing, 
Functional Music, Inc. must contemplate conversion to wire communi- 
cations and the surrender of its license, or the sale of its business to 
someone who does not contemplate continuing an independent FM opera- 
tion. This means the termination of one of the most popular and 


listened-to program services in the Chicago area. 
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9. Since the Commission may authorize background music serv- 
ices to be conducted on a simplex basis (See par. 10 et seq. below), the 
adverse effects of the Commission's mandatory multiplexing requirement 
upon FM generally and upon Petitioner and similarly situated FM licensees 
dictate the immediate liberalization of Rule 3.293 to provide for the optional 
use of simplexing. 


The Commission Has Subsequently Reconsidered 
and Reversed the Legal Predicate For Its 
Mandatory Multiplexing Requirement 


10. The Commission, in its Report and Order in Docket No. 10832 
released June 3, 1955 (11 Pike & Fischer R.R. 1590), which first imposed 
a mandatory multiplexing requirement, determined that functional music 


operations are not broadcasting within the meaning of Section 3(0) of the 


Communications act.o/ At that point, the Commission determined 


8/ Petitioners and others engaged in functional music and storecasting 

~ Operations have continually persisted in their argument that their 
operations are broadcasting within the definition of Section 3(0) of 
the Communications Act. See 1l Pike & Fischer R.R. 1604a, 1604b 
(1955) and 11 Pike & Fischer R.R. 1606, 1609 (1955). The determina 
tion that these services are broadcasting operations is not essential 
to the grant of the instant petition; however, contrast the Commis- 
sion's reasoning in the above-cited opinions, where the intention to 
serve subscribers paying a fee (irrespective of the desire to have 
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as many subscribers as possible) was the basis for the determina- 
tion that functional musici operations were predominantly non- 
broadcast, and the Commission's First Report in the matter of 
Subscription Television where, at 16 Pike & Fischer R.R. 1509, 
1516-17, the imposition of a charge is held not controlling and the 
Commission suggests that the intention to serve as many subscribers 
as possible may qualify subscription television as broadcasting. In 
both subscription television and functional music, the licensee 
intends to serve as many subscribers as possible, whether they be 
commercial institutions or private homes. Further, in both, the 
program tastes of the subscribers will be substantially determi- 
native of the program service. The principal difference between 
subscription television and functional music is that, in the case of 
subscription television, the non-subscriber receives a scrambled 
unintelligible picture, whereas, in the case of functional music and 
storecasting, the general public or non-subscriber receives the full 
and a very popular program service. 
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that functional music operations, being allegedly non-broadcast in nature, 
could not be carried on a regular broadcast channel. For example, the 
Commission, interpreting its basic statutory authority, states, at 11 
Pike & Fischer R.R. 1590, 1595, that "For the only alternative to such 
a proposal /multiplexing/, in view of our determination that the oper- 
ations are non-broadcast in nature and that no reallocation of the FM 
band should be effected, would be the cessation of such operations." 
Again, at 11 Pike & Fischer R.R. 1604a, 1605, the Commission states: 


"The only alternative to this action /multiplexing/, as we noted in our 


Report and Order, would be the complete cessation of functional music 
- operations." 

11. The Commission has very recently reconsidered and re- 
versed its interpretation of Section 3(0) of the Communications Act. 
The Commission, in its First’ Report in the Subscription Television 
Case, totally reversed its holding in these FM rule making proceedings, 
holding that the Commission "may authorize the use of broadcast fre- 

- quencies for a non-broadcast service" and "that the question of whether 


subscription television .. . is or is not properly classified as 
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"broadcasting' under the definition in Section 3(0) of the Communications 
Act is not controlling as to whether the Commission has the statutory 
power to authorize the use of television channels for a subscription TV 
service." (16 Pike & Fischer R.R. 1509, 1517, 1520 (1957). There can 
be no argument that the authorization for Subscription Television is for 
the main television channel, as opposed to some subsidiary multiplex 
channel auxilliary to simultaneous service on the main carrier. 


Consequently, it is a fortiori that the Commission, having pronounced 


its authority to authorize Subscription Television, irrespective of 


(267 
whether or not such service is broadcasting or non-broadcasting, on 
regular broadcast channels, has equal statutory authority to authorize 
functional music and storecasting operations, be they broadcasting or 
non-broadcasting, on the regular carrier on a simplex basis. The 


Commission heretofore has held out to functional music operators stale 
hamburger as the only alternative to starvation -- however, it is now 
clear that prime steak is an authorized ration. Although stare decisis 
recognizedly is not any absolute in administrative adjudication and po- 
licy enforcement, there can be no justification for conflicting statu- 
tory interpretation. Since the law is that the Commission has the 
power and authority to authorize the non-broadcast use (assuming 
arguendo that functional music and storecast operations are non-broad- 
cast rather than broadcast in nature) on regular broadcast channels, 
the Commission must now reconsider whether or not subscription tele- 
vision and storecasting services should be operated on the regular FM 
channel without the mandatory multiplexing requirement. The predicate 
for all previous Commission determinations in this area having been 
discharged, Petitioner is entitled to reconsideration of the questions 


involved de novo. 
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FM Licensees Engaging In 
Functional Music Are Entitled 
To a Full Hearing Pursuant 
To Section 316 of 

the Communications Act 
12. The Commission, as reviewed supra, has determined that 
_ the non-broadcast use of broadcast frequencies is not contrary to the 
- Communications Act (16 Pike & Fischer R.R. 1509, 1516 et seq.). 
Consequently, the functional music operations which Petitioner and 
other FM licensees have been engaging in for the past decade are not 
inconsistent with nor violative of Section 3(0) of the Communications 
Act, 
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nor has there been any determination, in any rule making or adjudi- 
catory proceeding, that these operations are otherwise in conflict or 

_ inconsistent with any other provision of the Communications Act or any 
of the Commission's Rules and Regulations. (Cf. 11 Pike & Fischer 
R.R. 1604a, 1605) Petitioner has a very substantial capital investment 
in a method of operation which substantially anteceded the Commission's 
proposed multiplexing requirement, which has never been determined to 
- be unlawful and which is not inconsistent with any Rule or Regulation 

of the Commission (except the possible subsequent enactment of regu- 

- lations which, prior to any application to Station WFMF, entitle that 
licensee to the full hearing and due process requirements of Section 

316 of the Communications Act). Further, Petitioner's. outstanding SCA 
is part and parcel of its license and not subject to revocation, modifica- 


tion nor any refusal to grant a renewal thereof without prior adjudi- 


catory proceedings.“/ This proceeding is not different, irrespective oi 


any forced application for a new authorization covering an existing 
service, from the case where the Commission proposes to delete after 


rule making an existing television channel and proposes to modify the 
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license by a change in frequency of an existing television station. The 
mandatory conversion to multiplexing is, in fact, a forced modification 
of frequency and a forced installation of new equipment. Equity and 
fair play certainly require the right to a full adjudicatory hearing prior 


to the imposition of new requirements upon an existing 


9/ See Section 3.294 of the Commission's Rules and Regulations and 
Sections 309, 312 and 316 of the Communications Act (See 47 CFR 
Sec. 3.294 and 47 U.S.C.A. Secs. 309, 312 and 316). 
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lawful service, particularly where such new or additional requirements 
are largely confiscatory of an existing licensed business entitled to 
the protection of procedural due process. Consequently, Petitioner and 
other similarly situated FM licensees are entitled, and Petitioner 
expects, to the hearing guaranteed by Section 316 of the Act22/ as the 
prerequisite to any forced conversion of its long-established operation 
to multiplexing. Further, the Commission's mandatory multiplexing 
requirements cannot lawfully become final until Petitioner and other 
FM licensees have been accorded a notice and reasonable opportunity to 


respond requirements of said Section 316. 


* * 


/932/ 
Conclusions and Prayers for Relief 


16. The Commission, in resume, recently concluded that it has 


the statutory authority to authorize the non-broadcast use of the regular 
channels assigned primarily for broadcasting. This interpretation of 
the Communications Act totally reverses and undercuts the stated and 
sole reason for the mandatory multiplexing requirement of Rule 3.293. 
Consequently, the Commission should and must now reconsider its FM 
multiplexing requirements de novo in terms of whether the public 


interest would best be served by permissive rather than mandatory use 
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of multiplexing for FM background music services. Taking into account 
that forced multiplexing, particularly as to the conversion of pioneer 
functional music services, will adversely affect the revival of interest 
in FM broadcasting, will reduce coverage and degrade the technical 
‘excellence of both the standard and multiplex transmissions, will obso- 


lete existing equipment and require unreasonable additional capital 


‘investments, and will confiscate existing businesses resulting in the 


‘loss of service to the public, it is respectfully submitted that the 
Commission should immediately amend its Rules to make multiplexing 
optional. Petitioner's circumstances will illustrate the unreasonable 
costs involved in the conversion of an existing operation. As detailed 

in the attached Appendix A, the conversion by Functional Music, Inc. to 
multiplexing will involve an additional capital investment estimated at 
$170,000.00 to $200,000.00, plus the scrapping of equipment now in 

use costing $60,000.00. Coupled therewith, the loss of subscribers plus 
the potential loss of storecasting income (the current storecasting oper- 
ations are completely incompatible with multiplexing and Storecasting 


Corporation of America has announced the termination of its present 


[9337 
- arrangements effective March 1, 1958) will reduce Petitioner's gross 
- income from approximately $300,000.00 to $200,000.00 per annum. At 
the same time, operating expenses must increase from approximately 
$250,000.00 to $285,000.00 per annum. Barring some immediate and 
major break-through in the multiplexing imbroglio, Petitioner, if the 
Commission persists in mandatory multiplexing, will have little alter- 
native to conversion of its background music services to wire and the 
probable termination of one of the most popular programming services 
in the Chicago area. 

17. Absent an immediate amendment to render multiplexing 
optional, the Commission must (1) institute further rule making proceed- 


ings to determine if specialized FM service should be conducted on 
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regular FM channels, or multiplexed, or optional on either, and/or (2) 
accord Petitioner and other similarly situated FM licensees the full 
hearing guaranteed by Section 316 (or Section 312) of the Communications 
Act. The Commission having determined that it has the statutory power 
to authorize the non-broadcast use of regular broadcast channels, the 
basis for mandatory multiplexing has been erased and the Commission's 
requirement is unreasonable. Further, since functional music operations 
on regular FM channels are not violative of the Communications Act, it 
cannot be said that these operations have ever been determined, in any 
adjudicatory or rule making proceeding, to be anywise unlawful or 
violative of the Commission's Rules. The procedural due process 
requirements of Section 316 (or Section 312) of the Act are therefore 
applicable and a prerequisite to any defeasance, confiscation or forced 


conversion of these established lawful businesses. 


3347 
18. The Commission is therefore petitioned to consider and 
grant the following prayers for relief, which are alternative only to the 
extent indicated: 


(1) Grant rehearing and reconsideration pursuant to Section 


405 of the Communications Act of the Commission's Report and 


Order released herein on December 11, 1957; 

(2) Delete immediately and permanently the mandatory 
requirements of Rules 3.293 et seq. and permit functional music 
and storecasting operations to be permissively conducted on 
either a simplex or multiplex basis; 

(3) Absent the immediate grant of (2) above, to 

(a) Institute further rule making proceedings to 
determine whether specialized FM services should be 
conducted on a simplex or multiplex basis, or made 

optional as to both; 


(b) Accord Petitioner the procedural due process 
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requirements of Section 316 (or Section 312) of the 
Act; and/or 

(c) Issue Declaratory Rulings upon the matters 
requested herein; 

(4) Stay the mandatory multiplexing requirement and 
the March 1, 1958, effective date of Rule 3.293 pending 
action upon this Petition and for a reasonable period of 
not less than 60 days thereafter; (A separate Motion of Stay 
is being filed in support of this prayer) 


(9357 
(5) Grant Oral Argument; and 
(6) Grant such other and further relief as may be 
necessary and proper. 
Respectfully submitted, 
FUNCTIONAL MUSIC, INC. 
By (Signed) William P. Sims, Jr. 
William P. Sims, Jr. 
Its Attorney 
Dow, Lohnes and Albertson 
_ Munsey Building 
Washington 4, D. C. 
Attorneys for Functional Music, Inc. 
- Of Counsel: 
Paul A. Porter 
Arnold, Fortas & Porter 
1229 19th Street, N. W. 
Washington 6, D. C. 


January 10, 1958 


* 
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[5387 
APPENDIX B 


STATE OF ILLINOIS ) 


COUNTY OF COOK eS 


AFFIDAVIT OF MAURICE ROSENFIELD 

MAURICE ROSENFIELD, (hereinafter referred to as the 
"Affiant") being first duly sworn on his oath deposes and states that: 

1. He is the President and Chief Executive and Financial 
Officer of Functional Music, Inc. (hereinafter referred to as the 
"Company"’). 

2. Since taking office last fall, he has conducted an investi- 
gation into the economic and financial consequences of compulsory 
multiplexing to the Company, specifically, and to the FM broadcasting 
industry, generally, in the Chicago area. In the preparation of this 
Affidavit, he has also relied upon the extensive investigations and 
experience of Samuel H. Gersh, Engineering Vice President of the 
Company and who has heretofore prepared and filed a number of 
technical affidavits in these FM proceedings. 

3. It is Affiant's opinion that multiplexing, if compulsory under 
rule or order of the FCC, would mean financial ruin for the Company 
and would be the death knell for independent FM commercial broad- 
casting in large metropolitan cities, such as Chicago. 

4. The bases for such conclusions are as follows: 

(a) The Company for a full decade - throughout the entire 
growth and development of commercial FM - has economically 
and financially been the strongest FM station in the Chicago 
metropolitan area. It and one other in that area have engaged 
extensively in storecasting and background music operations 
Others, not so engaged or not successful in such operations, have 
gone through a series of financial failures or collapses or else 
merely duplicate AM program services. One other station devoted 


primarily to good music, but not developing background 
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music and storecasting as sources of revenue to support it, has 
continued to live only through public subscription generosity of the 
home audience, resulting in a species of pay-radio but on a voluntary 
basis. The remaining station is supported on a non-commercial 
basis by a large radio equipment manufacturer of receivers. 

(b) The Chicago area is distinguished by a concentrated 
commercial and industrial center (known as the Loop District) 
within an industrial and commercial community dispersed over a 
large geographic area. One curious phenomenon of the background 
music operations of the Company is that its subscription accounts 
are clustered either in the commercial center of the city or are 
dispersed widely within the newer industrial and shopping center 
developments dotting the remotest periphery of the area; the latter 
feature parallels the dispersal to the outskirts and suburbs so 
characteristic in the largest metropolitan areas throughout the 
country during the current economic cycle. These factors expose 
the Company -- or any company engaged in background music and 
storecast operations in metropolitan communities of equivalent 
size -- to two glaring and devastating technical weaknesses inherent 
in multiplexing. Subscribers within the skyscraper district in the 
center of the city cannot be serviced through multiplexing, except 
through special installation and antenna expense making it prohibi- 
tive in many if not most cases:*Shopping centers, industrial plants, 
restaurants and other subscribers in the periphery areas cannot 
be reached at all through multiplexing as they are outside the service 
area of the sub-carrier. The result is that the Company could 
expect to lose a minimum of 20 percent and perhaps up to 40 per- 
cent of its subscribers and a minimum of 25 percent of its gross 
revenues. These subscribers represent the entire margin of 
profit, since their elimination will produce no reduction at all in 


operating expenses, except those incident to service for replace - 
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ment of tubes and the like. 

(c) To convert all existing subscribers to multiplexing 
equipment would require an additional investment for equipment 
estimated at approximately $200,000.00. This is based upon a 
receiver cost of $180.00 each, plus installation and material 
expense conservatively estimated at $34.00 per account and ultimate 
transmitter equipment costs estimated at $27,000.00. After shrink- 
ing the size of the business to eliminate subscribers at the center 
and at the periphery of the city who could not be served under multi- 
plexing, the cost of converting the remainder of the accounts is 
estimated at approximately $170,000.00. A previous investment in 
excess of $69;0C0.00 in equipment now in use and serving satis- 
factorily would be wholly lost and such equipment would have no 


salvage or recoverable value. 


(8407 
(d) At the same time that income would be shrunk through 


the loss of subscribers at the center and the periphery of the 


service area, multiplexing would produce additional station operating 
costs. I estimate that independent programming for the main chan- 
nel, coupled with background music programming for the sub- 
carrier to serve subscription accounts, would increase station 
operating expenses at least $25,000.00 per annum; and servicing 
costs for subscription equipment will be increased an estimated 
$10,000.00 per annum. 

(e) Storecast Corporation of America, with whom the 
Company contracts for its storecast operations, has reached the 
following decision announced to its sponsors and clients in 
December of 1957: 

"We wish to announce a new Storecast policy to 
become effective for all our current sponsors on 

March 1, 1958. 
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"After that date Storecast programs of 'Music To 
Buy By’ will no longer contain any food and drug product 
announcements and Storecast services will be concentrated 
entirely on advertising-merchandising activities at the 
point of sale in supermarkets. 

"This policy is the result of a ruling by the Federal 
Communications Commission relating to 'beeping' and 
‘multiplexing’ which, in its application to Storecast, 
would make it impossible for us to continue to broadcast 
product announcements and at the same time to perform 
the merchandising services we are currently giving our 


sponsors." 


As a result, compulsory multiplexing threatens and renders com- 


pletely uncertain the Company's storecast revenue, now running 
at about $24,000.00 per annum. 
5. To summarize the above consequences, income would be 

reduced, based upon current and previous years’ operating results, 
- from approximately $300,000.00 to $200,000.00, at the same time that 
- expenses would be increasing from approximately $250,000.00 to 
$285,000.00. A previously successful business would be converted into 
a bankrupt or insolvent one. No businessman facing such consequences 
or changes in operating results could prudently contemplate making 
an additional investment ranging from $170,000.00 to $200,000.00 in 
physical equipment. 


fax 

6. Under these circumstances, and barring some break through 
in the economics of multiplexing, the Company would have no alternative 
to financial ruin and folly, except to discontinue FM operations com- 
pletely if multiplexing becomes compulsory. If it is to continue in 
the background music business under these conditions, it could only 


do so by converting to a wired service. It would be a public calamity, 





267 ieee) 
if at this moment when interest in Hi-Fi is growing so rapidly and 
interest in commercial FM is, as a result, reviving and expanding, 
that the Company's service enjoyed by a rapidly increasing audience 
of Hi-Fi set owners in the Chicago area should be forced off the air. 

7. The situation may be altogether different with respect to 
operators in smaller areas who are commencing operations for the 
first time on a multiplexing basis and are not, therefore, faced with 
the technical problems inherent in multiplexing in large cities or with 
the obsolescence of an investment in equipment already in the field. 
The growth of the entire FM industry would be stimulated and encouraged 
in both small and large cities if multiplexing or simplexing became 
optional, at least for those who have already made a substantial, ir- 
revocable investment in simplex equipment. 

(Signed) Maurice Rosenfield 
Maurice Rosenfield 


Subscribed and sworn to before me this 7th day of January, 1958. 


(Signed) Ruth H. O'Grady 
Notary Public 
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DOW, LOHNES AND ALBERTSON 
MUNSEY BUILDING 
WASHINGTON 4, D.C. 


January 14, 1958 


Federal Communications Commission 
Washington 25, D. C. 


Re: Functional Music, Inc. (WFMF), 
Chicago, Illinois; File No. BSCA-18 


Gentlemen: 

There is transmitted herewith and filed, in triplicate, the appli- 
cation of Functional Music, Inc. on FCC Form 318 for a renewal of the 
above-numbered Subsidiary Communications Authorization on a simplex 
basis for FM Broadcast Station WFMF, Chicago, Illinois. 
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Functional Music, Inc. on January 10, 1958, filed with the Commis- 
sion pleadings entitled "Petition for Rehearing and Other Relief!’ and 


"Motion for Stay" in the Matter of the Amendment of Section 3.293 of the 
_Commission's Rules and Regulations (47 CFR $ 3.293). These pleadings 


_ raise very substantial questions relating to the consistency of the Com- 


mission's statutory interpretations of its power to authorize the non- 

- broadcast use of regular channels primarily allocated for broadcasting, 
the reasonableness of the Commission's regulation requiring mandatory 
multiplexing, and the denial of procedural due process to Functional 
Music, Inc. and other FM licensees. 

Concurrently with the submission of this application, Functional 
Music, Inc. is also filing its "Petition for Waiver of Mandatory Multi- 
plexing Requirement of Rule 3.293 or for Postponement of Date for Filing 
- Waiver Request" requesting that the Commission either (1) waive the 
mandatory multiplexing requirements pending a decision upon all of the 
aforementioned pleadings and the attached application, or (2) grant 
Functional Music, Inc. postponement for a like period for the opportunity 
to file a request for waiver of the nature contemplated by Paragraph 9 of 
the Commission's Report and Order released December 11, 1957 
(23 FCC _, December 11, 1957; FCC 57-1325, Mimeo 52900). 


[949] 


Federal Communications Commission 
January 14, 1958 
Page Two 


Functional Music, Inc. respectfully submits that, in the absence of 
the affirmative finding and grant without hearing of this application as 
provided in Section 309(a) of the Communications Act (47 U.S.C.A. 

§ 309(a)), it is, as a minimum, guaranteed the notice and hearing con- 
templated by Section 309(b) of the Act. This argument is alternative to 
and without prejudice to the contention that the Commission's actions in 
its rule making proceedings relating to functional music operations, 


when individually applied, constitute a modification of license invoking 
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the guarantees of Section 316 of the Communications Act (47 U.S.C.A. 
§ 316) and guaranteeing Functional Music, Inc. a full hearing thereunder, 


with the Commission assuming the burden of proof. 

Section 1.328 of the Commission's Rules and Regulations, relating 
to the renewal of various types of licenses, provides, in the case of a 
Subsidiary Communications Authorization, for the filing of a renewal 
thereof at least 90 days prior to the expiration date of the license sought 
to be renewed. Since the Commission granted a blanket extension of all 
Subsidiary Communications Authorizations by Report and Order released 
on December 11, 1957, to a date less than 90 days thereafter, it was 
obviously impossible for Functional Music, Inc. to anticipate the neces- 
sity for the filing of this application 90 days in advance of the March 1, 
1958, expiration date. Consequently, the Commission is respectfully 
requested to waive the requirements of Rule 1.328, if necessary, and 
such other of its Rules and Regulations, if any, prerequisite to the con- 
sideration of the attached application. 

Kindly communicate with this office in the event that any addi- 
tional information is desired in connection with the processing of this 
application. 

Very truly yours, 
/s/ Wm. P. Sims, Jr 








4 
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Received Jan. 28, 1958 - FCC 
WM. PENN Broadcasting Company 
Operating WPEN andWPEN-FM 
2212 WALNUT ST., PHILADELPHIA 3, PA. 
January 27, 1958 


Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D.C. 


Dear Miss Morris: 


Wm. Penn Broadcasting Company respectfully requests that the 
Commission take favorable action on the ''Petition for Rehearing and 
Other Relief" of Functional Music, Inc. dated January 10, 1958. 
Functional Music, Inc. is the licensee of FM station WFMF, Chicago, 
Lllinois and requests among other things that the Commission delete the 
mandatory requirements for multiplexing for stations engaged in 
functional music and storecasting operations. 

Wm. Penn Broadcasting Company has filed several petitions with 
“the FCC requesting the same relief. Wm. Penn has advised the Com- 
mission that it believes that its background music operation on a simplex 
basis is in the public interest and that it should be permitted to continue 
this type of operation. Wm. Penn has also advised the Commission that 

- it would be required to spend a considerable amount of money to convert 
to multiplexing which is in all respects inferior technically to simplexing. 

As stated in our letter dated January 13, 1958 and filed with the 
Commission on January 14, 1958, Wm. Penn already has installed a 
Harkins and Hershfield FME-50 exciter unit and WPEN-FM is presently 
broadcasting on a multiplex basis. We have ordered 200 multiplex 
receivers and delivery has been requested on the first 25. As indicated 
in our letter of January 13, 1958, if the Commission does not reconsider 
its multiplexing requirement we are prepared to take delivery on the 
additional 175 receivers and convert our entire operation to multiplex 


But we still believe that the multiplexing requirement is unnecessary 
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and it is for this reason that we again request the Commission to 


dispense with this requirement. 


[958] 

It is apparent that the equipment is not yet advanced to the point 
where it is good business to purchase all receivers at this time. Just 
last week I attended a meeting of the FM Development Association in 
Detroit and there were present the representatives of Browning Labora- 
tories, RCA, General Electronic Laboratories, Harkins & Hershfield, 
and Erco Radio Laboratories. 

Mr. Gardiner Greene who represents Browning Laboratories 
stated that a further improvement had been made in their line of 
receivers and that they had been making shipments within the past two 
weeks. He said they had deliberately avoided advance publicity concern- 
ing the improved design. Mr. Greene felt the new receiver was far better 
than anything he had previously built. He agreed with Mr. Gersh of 
WFMF, Chicago, the moderator of the session, that there was no such 
thing at present as "no cross-talk" but claimed his new receivers were 
much better in that respect than ever before. 

Mr. Harkins of Harkins & Hershfield stated that an entirely new 
receiver had passed through the laboratory stage and would be placed in 
production within the next few weeks. 

Mr. R. F. Roundy, speaking for RCA, reported the continuing 
development of their multiplex system. They have available a wide-band 
antenna, but the transmitter and multiplex exciter-modulator are still 
in the hands of their development engineers. They expect to have their 
product on the market by the end of 1958. 

Mr. B. H. Kretzman of Erco Radio Laboratories reported the 
development of a new multiplex exciter-modulator which was available 
immediately. 

The statements made at the FM Development Association meeting 


in Detroit January 17, 18, 1958 are duplications of statements made at 
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the multiplex seminar in Newport News in September, 1957, and at the 
FM Development Association meeting in Chicago in April, 1957, imme- 
diately preceding the NAB Convention, etc. 


[959] 

In other words, every time there's a meeting of the FM Develop- 
ment Association attended by the manufacturers of multiplex receiving 
and transmitting equipment, statements are made that now - at last - 
the equipment has finally been perfected. After hearing these same 
statements over and over again and after actual experience with the 
equipment in its present stage of development, no good business man 
would buy and install the equipment unless forced to do so by virtue of 
being under regulation by a governmental agency as the alternative to 
going out of business completely. 

Very truly yours, 
Wm. PENN BROADCASTING COMPANY 


/s/ Wm. B. Caskey 
annie ‘B. Caskey 


Executive Vice President 


[964 ] 
: [Broadcast License Div.] 
February 27, 1958 
8420 


Functional Music, Inc. 
Station WF MF 

c/o Maurice Rosenfield 
Room 1130 

208 S. LaSalle Street 
Chicago, Illinois 


Gentlemen: 

This is with reference to your tendered application for "renewal" 
of your Subsidiary Communications Authorization (BSCA-18) ona 
simplex basis (Form 318) and the accompanying letter of your counsel, 
dated January 14, 1958, both of which were submitted to this Commis- 
sion on January 14, 1958. 
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The records of the Commission show that your station was granted 
a subsidiary communications authorization to engage in Simplex opera- 
tions on a temporary basis pursuant to the Commission's Rules, its 
Report and Order of March 22, 1955, and its various orders relating 
thereto. Such authorization was extended from time to time and expires 
March 1, 1958. Section 3.293 of the Commission's Rules permits simplex 
operations for a limited period which expires automatically on March 1, 
1958. In this respect, your attention is directed to the Commission's 
Memorandum Opinion and Order adopted February 26, 1958, particularly 
paragraph 8 thereof. Section 1.307, Commission's Rules, provides that 
applications which are patently not in accordance with the Commission's 
rules, regulations, or other requirements, are defective and will not be 
accepted for filing. Therefore, the application for "renewal" of your 
Subsidiary Communications Authorization on a Simplex basis cannot be 
considered by the Commission. 

Accordingly, pursuant to Section 0.241(n), the above application is 
returned herewith. 

Very truly yours, 


Mary Jane Morris 
Secretary 


Enclosure 


[965] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


B 
FCC 58- 185 
94870 
CORRECTED 


In the Matter of 


Amendment of Section 3.293 
of The Commission's Rules 
and Regulations Relating to 
Subsidiary Communications 
Authorizations of FM Broad- 
cast Stations. 


MEMORANDUM OPINION AND ORDER 
IN ANY URDER 


By the Commission: Chairman Doerfer dissenting; Commissioners 
Mack, Craven and Ford not participating 
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1. The Commission has before it for consideration the following 

pleadings filed by Functional Music, Inc., the licensee of FM broadcast 
Station WFMF in Chicago, Illinois: (1) a Petition for Rehearing and 
Other Relief, filed January 10, 1958, (2) a Motion for Stay, filed 

January 10, 1958 and (3) a Petition for Waiver of Mandatory Multiplex- 
ing Requirement of Rule 3.293 or for Postponement of Date for Filing 
Waiver Request, filed January 14, 1958. In its Petition for Rehearing, 
directed to the Commission's action of December 5, 1957, am ending 
Section 3.293 of the Rules by extending from January 1, 1958 to March 1, 
1958, the time when all functional music operations by FM stations must 
be multiplexed, petitioner requests the Commission to "immediately and 
permanently" delete the mandatory requirements of Section 3.293 of the 
Rules and permit functional music and storecasting operations to be 
conducted on either a simplex or multiplex basis, or, alternatively, to 
(1) initiate further rule making proceedings to determine whether 

: specialized FM services should be conducted on a simplex or multiplex 
basis, or made optional as to both methods; (2) accord petitioner a hear- 
ing pursuant to Section 316 (or Section 312) of the Act and/or (3) issue 
: declaratory rulings on various matters set forth in the petition! In its 
Motion for Stay the petitioner requests a stay of the mandatory multiplex- 
ing requirement and the March 1, 1958 effective date of Section 3.293 of 
the Rules pending action on its petition and for a period of not less than 
60 days thereafter. The "Petition for Waiver. . . or Postponement. ."’ 
requests either additional time for filing a request for an individual 
waiver or a waiver of the rules until 15 days after Commission action 


on the various pleadings filed by Functional Music, Inc. 2/ 


1/7. Ima letter dated January 27, 1958 Wm. Penn Broadcasting Company 
(WPEN and WPEN-FM, Philadelphia, Pa.) urges favorable action on the 
Functional Music, Inc. petition. 


2/ In addition to the three pleadings described above Functional Music 
also filed an application for renewal of its SCA. 
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2. Petitioner contends that in its original decision in this pro- 
ceeding released June 23, 1955°/ (Docket No. 10832), the Commission 
concluded that it did not have the statutory authority under Section 3(o0) 
of the Communications Act to authorize functional music operations on 
a regular broadcast channel; that in the First Report in the subscription 
television proceeding (Docket No. 11279) the Commission reversed its 
interpretation of Section 3(0) of the Act and held that it may authorize 
the use of broadcast frequencies for a non-broadcast service; and that 
the Commission has equal authority to authorize functional music and 
storecasting operations on the regular carrier ona Simplex basis and 
must now reconsider whether functional music and storecasting services 
should be operated on the regular FM channel without the mandatory 
multiplexing requirement. 

3. It contends that the Commission misconceives or misunder- 
stands the adverse effects of its mandatory multiplexing requirement 
upon many FM stations and has failed to consider and recognize the 
great difference between the established FM stations with substantial 
investments in the simplexing of background music services and the 
more recently authorized stations. Petitioner alleges that for itself and 
other similarly situated stations the economic consequences of complying 
with the mandatory multiplexing requirements will be prohibitive, due to 
the cost of converting to multiplexing, the obsolescence of present equip- 
ment, the loss of a substantial portion of its present customers, the 
degradation and reduction of its service and the loss of its storecasting 
operations. 

4. It argues that since the legal basis for the multiplexing re- 
quirement has been reversed: (1) the regulation is unreasonable and 
cannot be justified on the basis of the present record, and further rule 
making is necessary; (2) the adverse effects of the multiplexing require- 
ment on FM stations dictate the immediate liberalization of Section 


3.293 to provide for the optional use of simplexing, and (3) in view of its 
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very substantial investment in'the simplex method of operation which 
‘predated the proposed multiplexing requirement, it is entitled to a full 
hearing pursuant to Section 316 of the Act. It further contends that its 
outstanding SCA is a part of its license and is not subject to revocation, 
modification or any refusal to renew without prior adjudicatory proceed- 
ings in accord with Section 3.294 of the Commission's Rules and Sections 
309, 312 and 316 of the Communications Act. 

5. Finally, petitioner maintains that, in the absence of a grant of 
its request for other relief, the Commission should issue a Declaratory 
Ruling to clarify the uncertainty resulting from the conflicting statutory 


interpretations in the subscription television proceeding and the First 


Report issued in this proceeding. 
6. In the Report and Order issued December 11, 1957, we reaffirmed 
the views expressed in our Report and Order of March 22, 1955, that 


| 3/ The Report and Order was released March 22, 1955. 


[ 967 ] 

functional music operations engaged in by FM stations in the broadcast 
band should be conducted on a multiplexed basis as soon as possible and 
pointed out that FM operators have been on notice for over two and one 
half years that the Commission expects all functional music operations 
to be multiplexed. After carefully considering the various petitious for 

_ extension of the date on which functional music operations were required 
to be multiplexed, we concluded that a further general extension of the 

- time for simplexing was not justified but that requests for individual 

- waivers of the rules to permit short-term extensions would be con- 
sidered upon appropriate showings of the steps taken to convert to multi- 
plexing. The arguments and contentions advanced in support of the peti- 
tion for reconsideration -- which in large part merely reiterate con- 
tentions previously advanced and rejected -- do not persuade us that our 


_ decision was incorrect. 
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7. Petitioner's request for reconsideration rests princivally upon 
the premise that the legal basis for the mandatory multiplexing require- 
ment has been reversed by our decision in the subscription television 
proceeding. We believe this contention is without foundation and mis- 
interprets the basic conclusion reached in our original decision in this 
matter. Our decision to require the eventual multiplexing of all 
functional music operations was not based on an interpretation of Sec- 
tion 3 (0) of the Act -- we did not conclude that we were without authority 
to authorize functional music operations on regular broadcast channels, 
as petitioner contends. On the contrary, we emphasized throughout the 
Report and Order that in our view it was essential to preserve the FM 


frequencies for FM broadcast service and since we did not consider 


allocate the FM band to a non-broadcast use, we were authorizing func- 


tional music operations as an adjunct to the regular FM broadcast. Our 
purpose, as we have repeatedly pointed out, was to permit the FM 
stations to obtain financial assistance from functional music operations 
so that they might better perform their principal function of providing 
FM broadcast service. Obviously, since the reallocation of the FM 
frequencies was not proposed or considered, there was no necessity for 
us to determine whether we, in fact, had such authority, and no such 
determination was made. We see no conflict with our decision in the 
subscription television proceeding (Docket No. 11279). 

8. We likewise see no merit in the contention that functional 
music operators are entitled to an evidentiary hearing pursuant to Sec- 
tion 316 (or Section 312) of the Communications Act. The SCA is not 
"part and parcel" of the license (or construction permit) as Functional 
Music contends but is a subsidiary or secondary authorization which 
permits FM broadcast stations to temporarily engage in non-broadcast 
activities which would otherwise violate the Act and the Commission's 
Rules. It was clearly pointed out in the Report and Order of March 22, 
1955 that the FM broadcast license or permit is completely independent 
of the SCA 
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and the initial grant or renewal of the license or permit cannot be pro- 
moted by the SCA operation. On the other hand, it was pointed out that 

the SCA cannot exist apart from the FM license or permit. Section 

| 3 294 of our Rules again emphasizes the subsidiary or secondary nature 
of the SCA. Moreover, we are not modifying or revoking the outstanding 
SCA's for simplex operations. These outstanding SCA's from the time 

_ they were originally issued, have been of a strictly temporary nature -- 
they permitted the holder to engage in simplex operations for a limited 
period which expired automatically on a specific date. Our refusal to 
again extend the effectiveness of these SCA's cannot be interpreted as a 
modification or revocation thereof which is subject to the provisions of 
Sections 312 or 316 of the Act. 

9. We must now consider the Motion for Stay. The petitioner em- 
phasizes its substantial investment in simplex equipment, the cost of 
converting to multiplexing, the loss of income and customers and the 
possibility that it may be required to discontinue its operations. It 
maintains that it will suffer irreparable injury and the public will be 
adversely affected if the requested stay is not granted. We do not agree. 
In our Report and Order of December 5, 1957, we expressly provided 
for the filing of individual requests for waiver of the March 1 deadline. 
Petitioner's request for such a waiver, if tendered, will be considered 
on its merits. However, we do not believe that a general extension of 
the March 1 date is warranted on the basis of allegations of injury to an 
individual licensee. 

10. In view of the foregoing, IT IS ORDERED, That the above- 
described Petition for Rehearing and Other Relief and the Motion for 
Stay Filed by Functional Music, Inc., ARE DENIED. IT IS FURTHER 
ORDERED, That the above described Petition for Waiver IS GRANTED, 


to the extent that the time in which Functional Music, Inc., may file a 
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request for an individual waiver is extended to March 15, 1958, and IS 
DENIED in all other respects. 
FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: February 26, 1958 
Released: March 4, 1958 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 
[ Filed March 11, 1958] 


FUNCTIONAL MUSIC, INC., 
Petitioner 
Vv. 


UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION r) 


Respondents _) 


Case No. 14,375 


) 
) 
) 
) 
) 


PETITION FOR REVIEW 
Nature of Appeal Proceedings, Jurisdiction 
and Venue 

1. Petitioner, Functional Music, Inc., licensee of FM station 
WFMF, Chicago, Illinois, hereby petitions for review of: 

(a) A Memorandum Opinion and Order of the Federal Communica- 
tions Commission released on March 4, 1958 (Exhibit 2 hereto), which 
made effective to WFMF on March 15, 1958, a rule requiring a change 
in the station's transmission system. 

(b) A Report and Order of the Commission released December 11, 
1957 (Exhibit 1 hereto), which denied any modification or waiver of this 


rule for WFMF as requested by petitioner. Petitioner's petition to the 
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- Commission for reconsideration of this Report and Order was denied in 
- the Memorandum Opinion and Order described in (a) above. 

(c) Anorder of the Commission evidenced by a letter dated 
February 27, 1958 (Exhibit 3 hereto) returning, without hearing, an ap- 
plication by appellant for renewal of an authorization called a "Subsidiary 
Communications Authorization”. 

2. This petition for review is filed pursuant to Section 402(a) of 

- the Communications Act, 47 U.S.C. Sec. 402(a), and Section 2 of the 
Judicial Review Act of 1950, 5 U.S.C. Sec. 1032. Venue is in the 
District of Columbia Circuit under Section 3 of the Judicial Review Act 


of 1950, 5U.S.C. Sec. 1033. Petitioner is a person aggrieved within 


the meaning of Section 4 of the Judicial Review Act [5 U.S.C. Sec. 1034] 
from the orders described in paragraph 1, supra. These orders will 
require cessation of the subscription radio, background music service 
now carried on by petitioner on WFMF. 
Il. 
Nature of Proceedings Below 
For a statement of the nature of the proceedings below, see the 
Notice of Appeal (paragraphs 3-26) attached hereto and incorporated 
herein by reference. 
il. 
Grounds on Which Relief Is Sought 
For a statement of the grounds on which relief is sought, see the 
Notice of Appeal (paragraphs 27-31) attached hereto and incorporated 
herein by reference. 
IV. 
Relief Prayed 
For the relief prayed, see the Notice of Appeal (Section IV ) attached 
hereto and incorporated herein by reference. 
Respectfully submitted, 
By : FUNCTIONAL MUSIC, INC. 
William P. Sims, Jr. By 


Dow, Lohnes & Albertson 
Munsey Building 
Washington 4, D. C. 


Paul A. Porter 


George Bunn 
Arnold, Fortas & Porter 
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IN THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 


FUNCTIONAL MUSIC, INC., 
Appellant, 


v. Case No. 14, 374 


FEDERAL COMMUNICATIONS 
COMMBSION, 


— ee See OS ee 


Appellee. 


NOTICE OF APPEAL 


I. 


Nature of Appeal Proceedings 


1. Appellant, Functional Music, Inc., licensee of FM station 


WFMF, Chicago, Illinois hereby gives notice of appeal from 


(a) Anorder of the Federal Communications Commission evi- 
denced by a letter, dated February 27, 1958, returning, without hearing, 
an application by appellant for renewal of a special license called a 


Subsidiary Communications Authorization. 


(b) A Memorandum Opinion and Order of the Commission released 
March 4, 1958 and effective March 15, 1958, which modified, without 
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hearing, the regular license held by appellant to operate an FM station 

on a frequency of 100.3 megacycles in Chicago, Tllinois. The modification 
of license was brought about by the application to WFMF of a new rule of 
the Commission requiring a change in the station's transmitting equip- 
ment and transmission system which would result in a diminution in 
power and service area. 


(c) A Report and Order of the Commission released December 11, 


1957 which denied, without hearing, any modification or waiver of this 


rule for WFMF as requested by appellant. Appellant's petition for re- 
consideration of this Report and Order was denied in the Memorandum 
Opinion and Order described in (b) above. 

2. This appeal is taken pursuant to Sections 402(b) (2), 402(b) (5) 
and 402(c) of the Communications Act, 47 U.S.C. $8402(b) (2), 402(b) (5), 
and 402(c). 

* 

Il. 
Reasons On Which Appellant Intends To Rely 

28. The Commission's denial without hearing of appellant's appli- 
cation for renewal of its special license to use simplex transmissions 
was arbitrary and in violation of Section 309(b) of the Communications 
Act, 47 U.S.C. §309(b). 
| 99. The Commission's modification without hearing of appellant's 
regular license for operation of WFMF was arbitrary and in violation of 
- Sections 316(a) and 303(f) of the Communications Act, 47 U.S.C. §$316(a), 
303(f). The modification was ‘brought about by the application to WFMF 
of a rule requiring a change from a simplex to a multiplex transmission 
system which would result in a diminution in power and service area. 

30. The Commission's adoption of the multiplex rule, and its 
refusal to modify or waive the rule, all because of its determination that 
a background music subsc ription service was not "broadcasting", was 
arbitrary and in violation of Section 3(0) of the Communications Act, 
47 U.S.C. 8153(0). 
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31. The Commission's determinations that it lacked power to 
authorize a background music subscription service on a broadcast 
frequency were arbitrary and in violation of Sections 301, 303 and 
307(a) of the Communications Act, 47 U.S.C. 88301, 303 and 307(a). 

32. The Commission's refusal, without hearing, to waive or modify 
its multiplex rule on the basis of appellant's showing that the multiplex 
system was totally unsuited to WFMF's needs and would require cessation 
of WFMF's service was arbitrary, without reasonable basis in fact, and 
in violation of law. 

33. The Commission's refusal, by a three-to-one vote, to waive or 
modify its multiplex rule, was arbitrary and in violation of Sections 4 and 
9 of the Communications Act, 47 U.S.C. 88154, 155. 

IV. 
Relief Requested 

Wherefore, appellant prays: 


(a) That, before final hearing, this Court issue a temporary 


restraining order and a preliminary injunction enjoining the Commission 
from enforcing that part of its multiplex rule (83.293 of the Commission's 
Rules) which requires immediate conversion to a multiplex transmission 
system. 

(b) That, after final hearing, this Court (i) adjudge that the 
Memorandum Opinion and Order, released March 4, 1958, the letter, 
dated February 27, 1958, and the Report and Order, released December 11, 
1957, are arbitrary and in violation of the Communications Act; (ii) decree 
that appellant is entitled to a full hearing before the Commission can 
require it to convert to a multiplex transmission system and before its 
application for renewal of its special license for simplex transmission 
(SCA) can be denied; (iii) reverse and remand the case to the Commis- 


sion for further proceedings not inconsistent with this Court's opinion. 
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(c) That this Court grant such other and further relief as to it 
‘may seem just. 
Respectfully submitted, 
FUNCTIONAL MUSIC, INC. 


By 
Paul A. Porter 


George Bunn 
Arnold, Fortas & Porter 
1229 - 19th Street, N. W. 
Washington 6, D. C. 


By 
William P. Sims, Jr. 
Dow, Lohnes & Albertson 
Munsey Building 
Washington 4, D. C. 


[ Acknowledgment of Service] 


Cases No. 14, 374 and 14, 375 


[Filed Apr. 29, 1958] Before: Bastian, Circuit Judge. 
ORDER 


The parties having appeared before me for prehearing conference 
and having presented a stipulation as to the issues in these cases as 
follows: 


(1) Whether the Commission's refusal to delete the 
mandatory multiplex requirement of its Rules, insofar as 
such refusal was based on a conclusion that functional music 
operations, including that carried on by appellant, are not 
"broadcasting" within the meaning of Section 3(0) of the Com- 
munications Act, was arbitrary and 
of the Act: 


(2) Whether the Commission could terminate appellant's 
authority to transmit functional music programs on a simplex 
basis without affording appellant an evidentiary, hearing; 


and having agreed to a schedule for the filing of briefs which provides 
that the brief of Functional Music, Inc., shall be filed by May 8, 1958, 

the brief of the United States and the Federal Communications Commis- 
sion shall be filed by May 26, 1958, and the reply brief and joint appendix 
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shall be filed by June 5, 1958, initial briefs to be in typewritten form 
and all briefs to be filed in printed form by June 5, 1958, it is 
ORDERED that the aforesaid statement of issues and time for 


filing of briefs be, and it is hereby, approved. 
It is FURTHER ORDERED that the above-entitled cases be, and 
they are hereby, scheduled for hearing before this Court on June 10, 1958. 
It is FURTHER ORDERED that a copy of this prehearing order be 


printed in the joint appendix and shall control further proceedings in 


these cases unless modified by further order of this court. 
Dated: April 28, 1958 
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UNITED STATES OF AMERICA and 
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Respondents. 


APPEAL FROM THE FEDERAL COMMUNICATIONS COMMISSION; 
PETITION FOR REVIEW OF ORDERS CF THE FEDERAL 
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REPLY BRIEF FOR APPELLANT-PETITIONER 


The brief of the Government defends on broad program policy 
grounds a decision based on a narrow Statutory definition of 'tbroadcasting". 
In effect, the Government's brief says that "broadcasting" is anything 
which the Commission considers to be "good broadcasting. " 


The '"'touchstone" of the Commission's decision was that the programs 


of appellant's station WFMF were not "broadcasting" within the meaning 





my 


2 


of Section 3(0) of the Communications Act because they were not "in- 
tended to be received by the public . . .'"' as required by that section. 
(App. Mn. Br. pp. 11-14) : The Government's brief, however, gives 
scant attention to the language of Section 3(0). Indeed, not one of the 
many authorities the Government cites to support the Commission's 
decision even refers to Section 3(0). Instead of relying on the language 
of Section 3(0), the Government attacks WFMF's programs and pro- 


gram policies. 


2 
Assuming the role of censor the Government (art I) objects to 


what it calls the "characterlessness"” of WFMF's mus.c and the "ex- 
treme specialization" of WFMF's program format. It claims that no 
public need has been shown for WFMF's programs despite the fact that 
the station is the most popular FM-only station in Chicago during even- 
ing hours. It urges further that appellant fails to retain adequate 
control over its programs and sells an insufficient number of commer- 
cial announcements to counter-balance the effect of greater revenues 
from subscribers. In essence, the Government's argument is that 
WFMF's programs and program policies do not comply with the Com- 
mission's ideas of what a good broadcast station should broadcast. The 
Government makes this argument despite the fact that the Commission 
refused appellant a hearing to show that WFMF's popular programs 
served the public interest. 


"App. Mn. Br. '' means appellant's main brief. 

This reply brief does not refer to particular pages of the Government's 
brief because, under the expedited briefing schedule, the Government's brief 
was served in typewritten form with different pagination than the final printed 
form later provided for the Court. We have therefore referred only to the 
sections of the Government's brief (Parts I, II and IJ) and to footnotes and the 
text above footnotes where that was possible. (Eg., "Gov't Br., text above 
note 23"). 


2 Cf. Section 326 of the Communications Act, 47 U.S.C. Sec. 326, which 
states: 

"Nothing in this Act shall be understood or construed to give the Com- 
mission the power of censorship over the radio communications or signals trans- 
mitted by any radio station, and no regulation or condition shall be promulgated 
or fixed by the Commission which shall interfere with the right of free speech 
by means of radio communication. "' 


: Each of these points is discussed below with references to the record 
and the Government's brief. 
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It is apparent that the Government's contentions, even if accurate,/ 
have little to do with the statutory definition of "broadcasting". As we 
will show later, WFMF's service is of high quality. But high quality is 
not the test of "broadcasting"; no esthetic standards are contained in the 
language "intended to be received by the public"’. Moreover, since the 
Commission's decision is based on this statutory language, the Govern- 
ment is precluded from defending tne decision on other grounds. "The 
grounds upon which an administrative order must be judged are those 
upon which the record discloses that its action was based". SEC v. 
Chenery Corp., 318 U.S. 80, 87 (1943); see also RCA Communications v. 
FCC, 346 U.S. 86 (1943); Democrat Printing Co. v. FCC, 91 App. D.C. 
72, 202 F. 2d 298, 303 (1952). 


If the Commission had decided that, for broad reasons of policy, 
WFMF's service did not serve the public interest, then this Court would 
have been presented with an entirely different case. See SEC v. Chenery 
Corp., supra, at 92-93; RCA Communications v. FCC, supra, at 94. 

But, since "the Commission professed to dispose of the case merely 
upon its view of a principle which it derived from the statute and did not 
base its conclusion on matters within its own special competence, it is 
for us [the courts] to determine what the governing principle is." RCA 


Communications v. FCC, supra, at 91. 


Thus, because the decision is founded entirely on an interpre- 
tation of specific statutory language, the Court need not defer to the 
Commission's expertise as it frequently does in technical matters. The 
only question is the meaning of Congress. This Court has a duty to 


ascertain that meaning just as the Commission has. SEC v. Chenery Corp., 


FCC, 347 U.S. 284 (1954); East Texas Motor Fr. Lines v. Frozen Food 
Express, 351 U.S. 49 (1956); Cadwallader v. Sholl, 89 App. D.C. 285, 196 
F.2d 14 (1952); Caples Company v. United States, 243 F.2d 232 (D.C. Cir. 
1957); C. J. Community Services v. FCC, 246 F.2d 660 (D.C. Cir. 1957). 


1 The Government's brief says that appellant "does not dispute any of the eviden- 


tiary facts upon which the Commission's conclusion was based." (Gov't. Br., 
text two paragraphs before note 16). A reading of appellant's briefs (particularly 
Mn Br. pp. 32-35) shows that this statement is not accurate. 





The Government's Arguments Have Little 
Relation to Section 3(o). 
1 Specialization of programs. The Government's brief ob- 
jects to what it calls the "extreme specialization” of WFMF's program- 


x 
ming. But the statutory language, 'tintended to be received by the 


public, '’ contains no suggestion that by specializing a station changes 


from a "broadcasting" to a non-broadcasting station. None of the 
authorities on specialization vs. diversification which the Government 


2 
cites even refers to Section 3(0). Some of them, without reliance on 


Section 3(o), criticize programs so specialized as to constitute mes- 
sages for from one to a handful of listeners which other listeners might 
not even understand. Needless to say, none of these programs was 

4 


music, "the universal language of mankind." 


The Commission did not in this proceeding, nor has it ever ruled, 
that specialization in music was against the public interest. Indeed, in 
1952 the Commission found WFMF's proposal to broadcast 97.76 per- 


cent entertainment programs (music) and 2.24 percent news programs 


1 Gov't Br. at text above note 15. 


2 Gov't Br. at notes 10 and 9. 


3 Gov't Br. at note 10. The Decisions on which the Commission relies were 
written in a day when the Commission expressed more concern over program~- 
ming than it does now. One of the reasons that diversification of programs 
was more important at that time was that there were a "grossly excessive" 
number of stations for the frequencies than available. Great Lakes Bra d- 
casting Co., Gov't Br. at note 10, p. 22, 19 of Statement of Facts and Grounds 
for Decision. Ina discussion confined largely to clear channel stations, the 
Radio Commission emphasized the need for diversification in areas whe re 
channels were few in number. Id. at p. 28. However, the Radio Commission 
recognized that specialization was appropriate in metropolitan areas served 
by several stations; "by apportioning the types of service among several sta- 
tions, each may perform any one type in more detail and completeness. " 

Id. at pp. 55-56. The modern policy is to permit even greater specialization, 
particularly with "the larger number of stations which FM will make possible". 
(See "Bluebook" quoted in App. Mn Br. at p. 17). During ‘the entire period 
consumed by the proceedings below, there were vacant FM channels in 
Chicago. The last uncontested grant was made on February 26, 1958, the day 
the Commission adopted the orders in question in this case. 


2 Longfellow in Outre-Mer. 
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to be in the public interest; the Commission granted a license renewal 
application which made such a proposal for the next license period. 
(R. 76, 108, 114) In any event, the current operation of the station 
includes substantial percentages of religious and educational programs 


in addition to entertainment and news. (R. 810) 


If the Commission really believes that WFMF's specialization is 
extreme, it has several remedies available to it. Traditionally, when 
the Commission thinks a station's programming is not in the public in- 
terest, it tells the station so in a letter, and, if necessary to achieve 
compliance, sets the station's license renewal application for hearing. 


This was the practice followed in the specialization cases cited by the 


1 
Government. Such a practice gives the station full opportunity to de- 


fend its programs at a hearing before it loses its license. 


The Commission could also promulgate general rules (based on 
public interest standards, not the narrow definition of ''broadcasting") 
applicable to all stations engaged in specialization. There are, of 
course, many other kinds of specialities than background or concert 
music. There are, for example, popular-music-and-news stations, 
educational stations, foreign language stations, and religious stations 
in most large metropolitan areas. The Commission has never suggested 
that these stations are not "broadcasting" within the definition of Sec- 
tion 3(0) because that definition has nothing to do with specialization. 

As the Commission said of subscription programs which could only be 
received by a limited audience with special sets, such programs "might 
have a special appeal to some segment of the potential audience [but] 
this is equally true of a substantial portion of the programming now 
transmitted by broadcast stations."" FCC Comments on H.R. 6431, 
FCC Mimeo. No. 5937 (May 6, 1954) (emphasis added). 


Gov't Br. at note 9. 
Chicago has one or more of each of these types. R. 754-755. 
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a: Need for service. The Government's brief suggests that no 
public need has been shown for the programs which WFMF provides. 
(Gov't Br. Part I) But even if this were so, it is hard to see wae that 
would have to do with the statutory definition of "broadcasting."" Many 
people find little public need for a large number of stations broadcasting 
substantially the same sort of popular music programs to the same area. 
But, it is common knowledge to anyone who listens to the radio in large 
metropolitan areas that numerous such Stations exist in each area. The 
Commission has never suggested that these stations are not "broad- 


casting," or even that they change their program format. 


In any event, WFMF has been the most popular FM-only station 
and the fifth most popular of all stations in Chicago during evening 


2 
hours. The Government does not contend that any other Chicago sta- 


tion provides a "hi-fidelity background music" service like WFMF's . 


Neither of the early cases cited by the Government for the proposition that a 
specific need for a specialized station must be shown refers to Section 3(0). 
Food Terminal Broadcasting Co., 5 FCC 160, 6 FCC 271 (1938); Young People's 
Association for the Propagation of the Gospel, 6 FCC 178 (1938). In recent 
years, the Commission has not concerned itself as much with programming ex- 
cept in comparative cases when a choice between two program proposals must 
be made. This is particularly true of entertainment programs as the following 
speech by Commissioner Bartley to the California Broadcasters Association 
shows (Los Angeles, Aug. 2, 1956, FCC Mimeo. #35187, p. 7): 

"In the field of entertainment programs, I would say that the 
Commission should place no bars of any kind upon the broadcasters, 
with the caveat, of course, concerning obscenity, lotteries and fraud. 

. I can tell you frankly that I personally don't care too much for some 
types of programs and program practices engaged in by a minority of li- 
censees. However, as in other matters with respect to running of a sta- 
tion, this is a question of licensee responsibility and licensee judgment 
in which the Commission does not, and in my opinion, should not inter- 
fere . . .' (Emphasis added) 


R. 772-773. The Government (Br. note 2) deprecates WFMF's showing of 


popularity by arguing that the station is not so popular during the daytime as 
it is at night when it outranks all other FM-only stations and all but four AM 
or AM-FM combination stations. (R. 772-773) The remarkable thing about 
the audience survey is, however, that an FM-only station shows sufficient 
popularity even to register against the competition of AM stations and AM- 
FM combination stations. Only one other FM-only station (WEFM) even 
shows on the survey although many others exist. (R. 754-755) WFMF is 
behind the other FM-only station which registers on the survey in the morn- 
ing, about equal to it in the afternoon, and ahead of it in the evening. (R. 773) 
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(Cf. R. 754-755). The Government argues, however, that WFMF's 


service was initiated primarily for subscribers and without any prior 


showing of public need or popularity. It implies that such a showing 


must precede the provision of the service. 


If this philosophy had always prevailed, radio never would have 
gotten started. It would have been difficult indeed for the first radio 
station to show that the public, which had never heard a radio Station, 
needed one. The first background music station in each city has a 
Similar difficulty. 


The Government's argument that a showing of need must precede 
the provision of service is wholly inconsistent with the mandate of the 
Communications Act that the Commission should "generally encourage 
the larger and more effective use of radio in the public interest." Sec- 
tion 303(g), 47 U.S.C. Sec. 303(g). Acceptance of the Government's 


position would discourage new uses of radio rather than encourage them. 


33 "Characterlessness" of WFMF's programs. The Govern- 
ment argues that WFMF's "hi-fidelity background music" is "scientifi- 


cally planned" to have "characterlessness." : Into what language of Sec- 
tion 3(0) the Government reads esthetic standards it does not say. Since 
the Commission refused the hearing which appellant sought to show that 
WFMF's programs served the public intevent the charge of ''character- 


lessness" -- never made below -- comes now with ill grace. 


3 
WFMF's fan mail is perhaps the best reply to this charge: 


1 Gov't Br. at text after note 15 and at note 12. 


The programs of "good music" stations are also "carefully planned". 
See The Good Music Station, Inc. (WGMS), 23 FCC 611, 618 (1957). We sup- 
pose a rock-and-roll enthusiast might think these programs "characterless" 


Appellant in a pleading supported the request of WWDC-FM, Washington, 
that stations be granted hearings to show that their programming served the 
public interest before the multiplex rules were applied to them. (R. 659, 761) 


. The station receives an average of thirty unsolicited letters or telephone 
calls per week complimenting its program service. (R. 756) 
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"(T]he uniform excellence of your musical 
selections is indeed balm to ears coarsened by too 
many years of listening to assorted hucksters ex- 
tolling the virtues of various and sundry soaps, 
cold remedies and what have you." (R. 46) 


"W]e haven't enjoyed the radio for a long 
time as much as we have listening to WFMF." 
(R. 44) 


"In general, I think your programming is 
excellent although another symphonic program in 
the evening wouldn't hurt." 1 
4. Program control. The Government contends that appellant 
abdicates program control to subscribers (Part I). Section 3(0) how- 
ever says nothing about who should control programs. Another section 
of the Act, Section 310(b), does prohibit transfers of control without 


the Commission's prior consent. : This and other sections, but not Sec- 


tion 3(o), formed the basis for all the decisions cited by the Govern- 
ment's brief as support for its program control theory. However, Sec- 
tion 3(0) alone served as the foundation for the Commission's decision 
that WFMF's programs were not "broadcasting’’. Indeed, the Commis- 
sion expressly refused to base its decision on any program control 
theory. (R.281, note 7) 


In any event, the record shows that appellant has not abdicated 


control. A form of contract used by appellant provides (R. 256-57): 


; R. 43. This is the same letter quoted by the Government's brief (Part }) 


in an attempt to show that WFMF's programs are monotonous. 


47 U.S.C. Section 310(b): 

'(b) No construction permit or station license, or any rights there- 
under, shall be transferred, assigned, or disposed of in any manner, volun- 
tarily or involuntarily, directly or indirectly, or by transfer of control of 
any corporation holding such permit or license, to any person except upon 
application to the Commission and upon finding by the Commission that the 
public interest, convenience, and necessity will be served thereby." 


2 


National Broadcasting Co. v. United States, 319 U. S. 190 (1943); Simmons v. 
FCC, 83 App. D.C. 262, 169 F.2d 670 (1948); Master Broadcasting Corp., 6 
Pike & Fischer Radio Reg. 621 (1950); Georgia School of Technology, 10 FCC 
110 (1943). 
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"The Station [WFMF] shall at all times have 

complete control over the program content which it 

broadcasts, including the right to broadcast any 

public interest program of national or local impor- 

tance in accordance with the Rules and Regulations 

of the Federal Communications Commission and the 

Communications Act of 1934, as amended." 

We do not, of course, deny that subscribers' interests affect 
WFMF"'s program format. But neither does the Government deny that 
advertisers exercise substantial control over the programs they sponsor 
on other stations. We suggest that the subscribers’ interests may lead 
to better programs for the public than the advertisers' interests. A 
subscriber's only desire is to provide a pleasant environment for the 


public in his office, restaurant, factory, or store. An advertiser 


wants to sell the public a product. The advertiser may find that pleas- 


ing the public sells his products well. But he may also find that the 
irritation caused by repetitive commercials, or the excitement caused 


by high-pitched salesmanship, sells his products even better. 


The Government also makes a different but related argument on 
program control. It says that WFMF"'s programs are not intended to 
be received by listeners in subscribers’ establishments because these 
listeners do not control the receiving sets. (Gov't Br., text before 
note 17) Appellant had argued that the audience in subscribers' estab- 
lishments was "the public" and that appellant's programs were "intended 
to be received" by this "public" within the meaning of Section 3(o0). 
(App. Mn Br. pp. 15-18) The Government does not deny that this large 
audience is the "public'’. It contends, however, that WFMF's service 
is not "intended to be received" by the listeners constituting this public 
because they do not turn the sets on and off. (Gov't Br., text before 
note 17) 


: The Government brief (text after note 19) suggests that advertiser control 


over commercial programs is cured by the requirement that stations carry 
sustaining, as well as commercial programs. If this is so, WFMF's sustaining 
programs preceding the commencement of service to subscribers should cure 
whatever effect its subscribers have on its programs. (R.811, 818-820) 
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This argument is wholly fallacious. Whether particular listeners 
control the sets they listen to has nothing to do with whether the station 
involved is "broadcasting". Many radio and television Stations are re- 
ceived in bars and restaurants under circumstances which prevent 
individual patrons from turning off the sets. This fact could hardly 


control whether the stations were "broadcasting". 


There can be no possible doubt that WFMF's programs are in- 
tended to be received by listeners in subscribers' establishments. 
The whole basis for the Commission's decision was that subscription 
music services were "mainly directed to specific establishments or 
points and the listeners contained therein. . ." (R. 281, emphasis 
added) Appellant never suggested that it did not intend to reach the 
audience in subscribers' establishments. How the Government can 
read the requirement that the listener control the set into the language 


1 
"intended to be received" we are wholly unable to see. 


5. Source of revenues. Under the Government's theory of 
"broadcasting", the service provided by WFMF is divided into two parts 
according to the source of revenues. Insofar as appellant sells spot 
announcements to sponsors desiring to reach the home audience with 
advertising messages, appellant is apparently "broadcasting" according 
to the Government. But, insofar as appellant sells a service to sub- 


scribers desiring to provide audiences in their establishments with 


2 
pleasant music, appellant is not "broadcasting". It follows, under this 


1 Throughout its brief, the Government lumps appellant together with transit- 
casters and storecasters. Appellant has never engaged in transitcasting. It 
does not itself install, maintain or operate any storecasting receivers. Appel- 
lant has received $2, 000 per month from Storecast Corporation of America 
which in turn collects from various advertisers whose products are advertised 
in spot announcements on WFMF. (R. 749, 770) Storecast Corporation of 
America installs receivers in a chain of grocery stores and maintains those 
receivers. (R. 749) The commercial announcements are not deleted on these 
sets, but amplified by the same pulse which deletes commercials on subscribers' 
sets. This is done by equipment installed and maintained by Storecast Corpora- 
tion of America. (R. 749) 


2 Gov't Br., text at note 20. 
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theory, that because the revenues from subscribers outweigh those 
from sponsors, the service is ''predominately" non-broadcasting and 


must be multiplexed. 


Not only does this theory have little to do with the language of 
Section 3(0), but it would be utterly unworkable in practice. In order 
to determine whether a station was "broadcasting" or not, one would 
have to keep constant check on the station's revenues. If the revenues 
from sponsors forged ahead of those from subscribers, the station 
would suddenly change from a non-broadcasting to a broadcasting sta- 
tion. One month the station would be required to multiplex, but the next 
month it would not. Stations would be rewarded for making an excessive 
number of advertising announcements. The Commission would find it- 
self in the position of promoting over-commercialization. This can 


hardly be what the framers of the Communications Act intended. 


Il. Appellant Is Entitled To A Hearing 


The Commission's actions require WFMF to terminate its sub- 
Scription muSic service unless it installs a multiplex transmission 
System in which the service would be shifted from the main carrier 
frequency to an inferior subcarrier frequency. These actions were 
taken without any hearing whatever. Appellant is in the position of a 
station operator whose station has been shifted, without hearing, toa 
substantially inferior frequency -- so inferior, in fact, that the opera- 


tor can no longer operate profitably. (See App. Mn Br. p. 5). 


The Commission's actions will thus confiscate a subscription 
radio business carried on since 1949. The Government's brief (Parts 
II and II) takes the position that no hearing was required at any stage 
of the proceedings. It argues that the Commission could, by a rule 
promulgated without hearing, cut off hearing rights which the Communi- 
cations Act would otherwise guarantee to appellant. The Government 
shows little regard for the fact that termination of an existing service 


to the public and confiscation of a private business are involved here. 
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The Commission's rule-making power is certainly no greater 
than Congress' legislative power. Congress can legislate without 
hearing, but even Congress cannot terminate an existing business 
without hearing or compensation. "The point of the matter, without 
an elaborate development of it, is that Congress could pass a law with- 
out any hearing at all, but a man's property could not be taken under 
that law until he had a full hearing, and even then his property could 
not be confiscated." ' 


Since appellant was not afforded a hearing during the rule-making 
process, the Communications Act should be construed as requiring a 
hearing before application of the rules in order to avoid constitutional 
problems which might otherwise be ereeene "Wherever possible, 
statutes must be interpreted in accordance with constitutional principles. 
Here, in the absence of definite contrary indications, it is fair to as- 
sume that Congress desired that [the statutory provision]... be law- 
fully executed by giving appropriate notice ane opportunity to be heard 
to all those constitutionally entitled thereto." 


The Communications Act is in full accord with constitutional re- 
quirements because it protects existing services from termination with- 
out prior hearing. The policy of the Act is well expressed in the pro- 
vision of Section 309(c) prohibiting a pre-hearing stay of a protested 
grant which is "necessary to the maintenance or conduct of an existing 
service. . ." 47U.S.C. Section 309(c). 


Our main brief (pp. 23-32) argues that under the Communications 
Act, the frequency of an operating station may not be shifted without a 


hearing during which the station may continue to operate on its old 


L 


Jordan v. American Eagle Fire Ins. Co., 83 App. D. C.192, 169 F. 2d 
281, 288 (1949). 
2 


Cf. L. Hand, J., in National Broadcasting Co., Inc. v. United States, 
47 F.Supp. 940, 945, (S.D.N. Y. 1942), aff'd, 319 U.S. 190 (1943). 


° American Power & Light Co. v. SEC, 329 U.S. 90, 108 (1946) (The 
statute was the Public Utility Holding Company Act). 

In numerous other cases, the courts have read hearing requirements 
into statutes to avoid constitutional problems. Eg., The Japanese Immigrant Case, 
189 U.S. 86 (1903); Bratton v. Chandler, 260 U.S.110 (1922)};cf. Wong Yang Sung 
v. McGrath, 339 U.S. 33, 49-51 (1950). 
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frequency. If the Commission proposes to shift the frequency during 
the license period, the shift constitutes a modification of license under 
Section 316(a) of the Act, and a hearing must be held before it becomes 
effective. If the Commission proposes to shift the frequency at the end 
of a license period, the station may nevertheless file an application for 
renewal of "Such license", (i.e., the license for the old frequency) 
[Sec. 307(d)]. Section 309(b) provides that no such application may be 
denied without a hearing. Moreover, pending conclusion of the hearing, 
"the Commission shall continue such [the old] license in effect." [Sec- 
tion 307(d) | 


In this case, the Commission denied appellant's claim to a hear- 
ing under Section 316(a) on the ground that appellant's license for the 
old frequency had expired and was therefore not modified by a required 
shift of service to a new frequency. It denied appeliant's claim to a 
hearing under Section 309(b) on an application for renewal of license 
for the old frequency on the ground that that frequency was no longer 


available for appellant's service. 


1. Section 309(b) Our main brief (pp. 29-32) contends that 
appellant's 1958 application for renewal of WFMF's special simplex 
authority (SCA) was an application for renewal of license and therefore 
within the scope of Section 309(b). The Government, without denying 
this conclusion, contends that the Commission can by rule-making cut 
off appellant's Section 309(b) right to a hearing on this license renewal 
application. (Gov't. Br. Part III) However, none of the authorities it 
cites for this proposition involved an application for renewal of license 
for an existing service. ; The one case involving such an application was 
cited by appellant and the Government admits that this case "would 
seem to support” appellant's argument that a hearing was required. 


1 The Government's brief cites United States v. Storer, 351 U.S. 192 (1956); 
National Broadcasting Co. v. United States, 319 U.S. 190 (1943); Logansport 
Broadcasting Corp. v. United States, 93 App. D.C. 342, 210 F.2d 24 (1954); 
Coastal Bend Television Co. v. FCC, 98 App. D.C.251, 234 F.2d 686 (1956). 
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Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 60 App. D.C. 31, 46 
F.2d 612 (1931), stated in appellant's main brief at page 31. The 
Government says this case has been explained away or superceded by 
later decisions. But none of the decisions it cites had anything to do 
with an application for renewal of license of an existing station. Such 
applications as were involved in the Government's cases were appli- 


: 7 1 
cations for new stations. 


We believe that the Stromberg-Carlson case is still good law be- 
cause it involved an existing station whose business could not be con- 
fiscated without a prior hearing. The court simply interpreted a statute 
to avoid all constitutional questions as this Court and the Supreme Court 
have done many times since. Moreover, since Stromberg-Carlson was 
decided, the Congress has ratified the decision by enacting Section 303(f) 
and amending Section 307(d) of the Communications Act. Section 303(f) 


prohibits "changes in the frequencies . . . of any station” without prior 


2 
hearing. Section 307(d) now requires that an existing license "shall 


continue . . . in effect’ pending hearing on a renewal application. 


2. Section 316(a). Appellant's main brief (pp. 23-27) argued 
first that simplexing authority was included within WFMF's 1955 regu- 
lar license (which is still in effect) because such authority had been in- 
cluded within WFMF's earlier licenses. Appellant contended secondly 
that the Commission's 1958 actions terminating appellant's simplex 
authority constituted a modification of WFMF's regular license without 


the hearing required by Section 316(a). 


1 Monocacy Broadcasting Co. v. Prall, 67 App.D.C.176,179, 90 F.2d 421, 
424 (1937) and Black River Valley Broadcasts v. McNinch, 69 App. D.C. 311, 
317, 101 F.2d 235, 241 (1938) both involved applications for new stations. Both 
distinguished Stromberg-Carlson as a case involving an "existing licensee" or 
"existing station licensee". The other cases cited by the Government involved 
appeals from rule-making rather than licensing actions. 


Section 303(f) is misquoted in the Summary of Argument at p. 10 in our main 
brief in that the word "licensee" is left out and an extra comma is inserted be- 
fore the word "unless". The ful] quotation appears correctly in the Appendix. 
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The Government's brief (Part II) argues first that the 1955 regu- 
lar license did not include simplex authority. We believe this argument 
is adequately answered in our main brief (pp. 23-27) and have nothing 
further to add. 


The Government contends secondly (Part II) that the Commis- 


sion's 1958 actions did not modify appellant's regular license. Thus, 
even if the 1955 regular license renewal included simplex authority be- 
cause the earlier renewals had done So, the regular license was not 
modified by anything that happened in 1958 under the Government's 
theory. 


If appellant is right that its existing license includes simplex 
authority, and if the Government is right that this license was not modi- 
fied by the 1958 actions, then appellant could go on simplexing under 
its existing license without an SCA. However, this is clearly not what 
the Commission intended. In its Memorandum Opinion and Order re- 
leased March 4, 1958, the Commission not only terminated appellant's 
SCA, but it ruled that the regular license did not include simplexing 
authority. (R.962-963) The Commission decreed that appellant must 
cease simplexing by March 15,1958. Therefore, if appellant's license 
included simplexing authority as we contend, that authority was ter- 
minated by the Memorandum Opinion and Order released March 4, 1958 


and appellant's license was modified as a result. 


3. Section 303(f). Our main brief contends that Section 303(f) 
prohibits the Commission from shifting the frequency at which appel- 
lant's subscription service is broadcast without first holding a hearing. 
Section 303(f) provides that "changes in the frequencies . . . of any 
station, shall not be made" without a ‘public hearing” unless the li- 
censee consents (Emphasis added). Appellant's position is that Section 
303(f) prohibits a frequency shift without hearing during the term of a 


license and even after its expiration if an application for renewal is on 


file. (Cf. Saltzman v. Stromberg-Carlson Tel. Mfg. Co., App. Mn 
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Br. p.31). The basis for this argument is the plain language of the 
statute which speaks of a change in the frequency of a "'station™, not of 


KS 
a change in the frequency specified in a station's "license". 


The Government's brief argues that Section 303(f) applies only 
during the term of the license, as if the language was "license", not 
"station". The Government relies for this on a statement made by the 
then Solicitor of the Commerce Department in testifying on a bill which 
became the Radio Act of 1927. (Gov't. Br. note 31) This witness, ad- 
mittedly not the draftsman of the bill, was called to present the views 
of the Executive Branch on a bill prepared by Codcresa. It might there- 
fore be expected that he would take the position for which the Commis- 
sion now contends. In addition to the statement on which the Govern- 
ment relies, this witness also testified that ''the effect" of the early 
Radio Act language (which did not require a hearing) was "that if a sta- 
tion is once licensed and authorized to use certain call letters, a certain 
wave length, and certain power, that those provisions can not be changed 
by the Secretary arbitrarily.” 


The Commission's interpretation of Section 303(f) after its enact- 
ment appears to have been more in accord with appellant's position than 
that of the Government. Inan early reallocation of the radio frequencies 


of "existing stations", the Commission offered hearings to both licensees 


1 


Section 3(k) of the Communications Act, 47 U.S.C., Sec. 153(k), says 


"'station' means a station equipped to engage in radio communications or 
radio transmission of energy." 


Hearings before the Committee on Merchant Marine & Fisheries, 69th Cong., 
lst. Sess. on H.R. 5589, p. 45 (1927). 


. _Id. at p. 22. Like the language in the statute itself, the legislative history 
of Section 303(f) speaks in terms of changing the frequency of a "station", not 
of a "license". The Senate Committee said "Section 303(f) requires a public 
hearing before the Commission may make changes in the frequency, authorized 
power or times of operation of any station. It was part of H.R. 7716." Sen. 
Rep. No. 781, 73rd Cong., 2d Sess., p.6 (1934); see also H.R. Rep. No. 1918, 
73rd Cong., 2d Sess., p. 47 (1934). The Senate report on H.R. 7716 stated: 


"No hearing is required by existing law''. Sen. Rep. No. 1045, 72d Cong., 2d 
Sess., (1933). 
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whose licenses had not expired, and to applicants for renewal or other 


authorizations. It gave as the basis for its offer "the requirements of 
i 
Section 303(f)." 


Thus, both the early Commission practice in radio cases and the 
later practice in television cases (Mn. Br. p.29, note 1) are in accord 
with the plain meaning of Section 303(f) and appellant's position. Once 
a "station" is licensed for a particular frequency, that frequency may 
not be changed without a hearing even if the station's license has ex- 
pired, assuming of course that a renewal application for that frequency 


‘ cael a 
is on file. 


4. The disputed issues of fact. The Government's brief (Part 
Ill) admits that two issues of fact concerning appellant's individual 
operation were determined in the rule-making proceeding without evi- 
dentiary hearing. This admission should be sufficient in itself to prove 


the need for a hearing. 


To show that it was "broadcasting", appellant had alleged that its 
programs were intended to be received by the public, and had set forth 
various facts showing this intention. (App. Mn.Br. pp.34-35). The 


1 Commission Order No. 15, 2 FCC 11 (1936): '". . . the Commission, 


having under consideration the requirements of Section 303(f) of the Communi- 
cations Act of 1934 and having adopted by its Order No. 14 an amendment to its 
Rule 229 which contemplates a change in the frequency of certain existing 
stations: * * * 

IT IS FURTHER ORDERED, that any licensee or pending applicant not 
consenting to said change in frequency assignment shall upon application by it 
be accorded a public hearing. . .' (Emphasis added) 


2 One sentence of the Government's brief argues that appellant is barred 
by Section 405 from relying on Section 303(f) because that section was not cited 
in pleadings filed with the Commission (Gov't. Br., text after note 29). Appel- 
lant relies on Section 303(f) in this Court to show that a hearing was required 
below. Appellant requested a hearing below relying on Sections 309(b), 316(a) 
and 312(c). Section 303(f) is cited here simply as additional authority, just as 
several cases which were never referred to below are cited here. The same 
question of law was involved at the Commission as here. This question, as 
stated in the Questions Presented, is: 'Whether the Commission could terminate 
appellant's authority to transmit functional music programs on a simplex basis 
without affording appellant an evidentiary hearing." Section 405, therefore, 
does not bar the 303(f) argument. 
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Commission disputed some of these facts and concluded that appellant's 


programs were not so intended. (Ibid. ) 


Appellant had next alleged that multiplex equipment was in- 
adequate to permit successful operation in the special circumstances 
of WFMF's case. (App. Mn. Br. pp. 32-34) The Commission had 
found, inter alia, that a multiplex subcarrier "operation can be success- 
fully carried on." (R.597, par. 18) 


The Government's brief says that "[b Joth of these issues, in 
fact, were merely variants of matters long since determined in rule- 
making proceedings."" (Part I) Thus, without evidentiary hearing, 
the Commission made findings which require the application of a rule 
to appellant with the ultimate result of depriving the public of an exist- 
ing service and confiscating appellant's subscription radio business. 
This can hardly be what Congress intended when it enacted Sections 
309(b), 316(a) and 303(f). 


The Government contends that it was appellant who "applied" 
this rule "to itself."" (Gov't. Br. Part II) But the Government concedes 
that appellant was "one of the pioneers” in the background music busi- 
ness and a prime object of the investigation which led to the multiplex 
requirement (Ibid. ) Under these circumstances, it seems clear that 
the Commission applied the rule to appellant -- without affording any 


hearing on the factual matters in dispute. 
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CONCLUSION 


For the reasons stated in our main brief and in this reply brief, 


the actions of which review is sought should be reversed and the 


proceedings remanded for the purpose of giving effect to the Court's 


decision. 
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REPLY TO PETITION FOR REHEARING EN BANC 


We have examined the Government's Petition for Rehearing En Banc 


with care and find that it raises no issues which have not already been 
covered in the original briefs and in the oral argument before this Court. 


Accordingly, we see no reason for a restatement of our basic arguments. 
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We refer the Court to our main and reply briefs for a discussion of the 


issues raised once again by the Government. ‘ 
We wish, however, to underscore briefly five points: 


1. The Court's decision will not have any "serious and disruptive 
impact" on the industry as the Government contends (Petition, p. 2). 
Nothing in the decision limits the power of the Commission to authorize 


multiplex operations. Those stations desiring to continue such opera- 


tions are in no way prevented from doing so by the Court's opinion.” 


All that the Court did is to reverse the mandatory requirement that all 


functional music stations convert to multiplexing. 


Nor does the decision limit in any way the power of the Commis- 
sion to regulate program content in the public interest. As the Court 


was at pains to state: 


"Whether or not petitioner's functional music 
service may be barred as objectionable for 
reasons other than its supposed status as a non- 
broadcasting service is not before us. We merely 
conclude that the reasons which the Commission 
relies upon do not support its action in barring 
functional music.'’ Slip Op. p. 11. 


2. The issue in this case is an issue of statutory construction 
as to the meaning of the term "broadcasting".® The case does not there- 
fore involve any special expertise of the Commission. Since "the Com- 


mission professed to dispose of the case merely upon its view of a 


i See Appellant's Main Brief at pp. 11-21; Appellant's Reply Brief at pp. 3-11. 

For some stations, including one of the appellant's before this Court in a 
companion case, multiplexing is the most advantageous method of operation. See 
par. 8 of Affidavit of Carl A. Schultz attached to Motion for Preliminary Injunc- 
tion filed Oct. 20, 1958 in The Silver City Crystal Company, Inc. v. FCC, Nos. 
14,724 & 14,725. This is not the situation with Appellant. See Appellant's Main 
Brief, p. 5. 


3 'Broadcasting' means the dissemination of radio communications intended 
to be received by the public, directly or by the intermediary of relay stations." 
Section 3(0) of the Communications Act of 1934, 48 Stat. 1065 (1934), 47 U.S.C. 
Sec. 153(0) (emphasis added). 
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principle which it derived from the statute and did not base its con- 


clusion on matters within its own special competence, it is for us | the 


courts] to determine what the governing principle is.'"'. RCA Communi- 
cations v. FCC, 346 U. S. 86, 91 (1953).* 


3. The Court did not err in concluding that WFMF transmits one 
program service rather than two. The Government attempts to divide 
the single service into two different services: That intended for the 
audience at home and that intended for the audience in subscribers’ 
establishments. (Petition, pp. 11=12).° 


WFMF transmits only one program service and that service is 
available to any FM listener. All of its programs, including the com- 
mercials, can be received on any ordinary FM set (R. 61; 748; 924, 
note 8). Infact, it is the essence of simplexing that the "broadcaster 
transmits the same programs to the general public and to subscribers..." 
(Brief for the Government dated June 5, 1958, p. 2). 


If this single program service constitutes "broadcasting", then it 
is irrelevant that some sets are turned off during announcements by 
electronic equipment in the sets, or by time clocks connected to the 
sets, or even by small boys hired to turn the switches on the sets. As 


the Court said: 


: See also American Broadcasting Co. v. FCC, 347 U. S. 284 (1954) where 
the Supreme Court reversed a Commission rule prohibiting certain contest 
programs because the rule was not supported by the specific statutory language 
pursuant to which the Commission said it had acted. 


, In an effort to give this theory some plausibility, the Government describes 
the provision of A&P commercials for A&P stores, and Safeway commercials 
for Safeway stores, in "Storecasting"'; and the amplification of commercials in 
stores and trolleys in both "storecasting" and "transitcasting" (Petition, pp. 3, 
4, 5, 16, 17). However, those simplex operators who engage in ''storecasting"’ 
and "'transitcasting'"' must, because of the very nature of these operations, make 
every program and commercial received in any store or trolley available to 
ordinary FM sets. In any event, appellant has never engaged in "'transitcasting" 
and does not now engage in "storecasting''. Background music is the service 
appellant provides and that service is available to both the home audience and 
to subscribers. (R. 61; 924; note 8). 
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"Broadcasting remains broadcasting even 
though a segment of those capable of receiving 
the broadcast signal are equipped to delete a 
portion of that signal." © 
4. Inthe Petition for Rehearing, the Government clearly admits 
for the first time that, as far as the home audience is concerned, WFMF 


provides a "broadcast service" which is "intended to be received by the 


public." : The Government argues, however, that WFMF intends pri- 


marily to serve the subscribers’ audience and that the home audience 


can therefore be ignored for the purposes of the statute. 


The Government thus attempts to rewrite the statute by adding 
the word "primarily" before the word "intended" in order to contend 
that appellant's programs are not "primarily intended to be received by 
the public." Such a revision of the statute would lead to absurd results. 
If the Commission determined the "primary" intention of a station by 


looking at the proportion of revenues from advertisers as compared “Ny. 


with those from subscribers, as the Government seems to suggest, then 
the Commission would not know until it examined a revenue statement 
at the end of the month whether a station had been "broadcasting" or not 
that month. (See Appellant's Reply Brief, p. 11).° 


Slip Opinion, p. 10. Under the Commission's theory, a station transmitting 
color television programs would not be ''broadcasting" where color sets were 
owned largely by the dealers and color broadcasts were paid for by the dealers 
to give them an opportunity to display their color sets. In color broadcasting, 
the sets in most homes receive only a black-and-white picture, but the dealers' 
color sets receive a color picture. Yet the station transmits exactly the same 
signals to home sets as to dealers' sets. 


i "The Commission never questioned, and indeed explicitly recognized, the 


fact that the simplex operator provides as a by-product of his primary business, 
a broadcast service intended to be received by the public on ordinary FM sets, 
which may be popular and for the dissemination of which the station may receive 
some financial support from advertisers." (Petition, pp. 5 and 6). 


: The Government's Petition (pp. 3, 5, 14) repeatedly compares appellant's 


service with "Muzak" or characterizes it as "wireless Muzak". This confuses 
the essential point of this case: that all WFMF's programs can be received, and 
are intended to be received, by anyone with an ordinary FM set. "Muzak", as 
the Government uses the term, is transmitted by wire and can only be received 
by subscribers who pay for the wire connection. 
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5. The audience in subscribers’ establishments is in any event 
the "public". This audience is composed of people waiting in doctor's 
offices, in banks or hotel lobbies ; lying abed in hospitals: eating in 


restaurants; and working in factories. To argue that these people are 


not the "public’’ seems to us absurd. (See Appellant's Main Brief, 
pp. 15-18).° 


In short, the case rests in the end on the accuracy of the follow- 


ing statement from the majority opinion (pp. 10-11): 

". . .[ F]unctional programming can be, and is, 
of interest to the general radio audience. Peti- 
tioner, for example, has acquired a high degree 
of popularity with the Chicago free listening 
audience. Moreover, it receives substantial and 
growing revenues from advertisers specifically 
desiring to reach that audience. In this light, a 
finding that the programming of petitioner and 
broadcasters comparably situated is not directed 
to, and intended to be received by, the public 
generally is clearly erroneous." 


ee eT 

The government twice Suggests that the question whether WFMF's service 
was "broadcasting" was not raised by appellant before the Commission. (Peti- 
tion, p. 8; p. 11, note 9). This Suggestion is clearly erroneous; appellant 
raised the issue repeatedly. (E.g., R. 754-757, 898, 892, 893-896, 924-925, 
note 8). 
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We submit that the Petition for Rehearing offers no considerations 
which impair in the slightest these conclusions of the Court. For this 


reason, the Petition for Rehearing should be denied. 
Respectfully submitted, 
PAUL A. PORTER 


GEORGE BUNN 


Arnold, Fortas & Porter 
1229 - 19th Street, N. W. 
Washington 6, D. C. 


WILLIAM P. SIMS, JR. 


Dow, Lohnes & Albertson 
Munsey Building 
Washington 4, D. C. 


Attorneys for Appellant-Petitioner 
FUNCTIONAL MUSIC, Inc. 
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